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1980. | Decided Jan. 13, 1981.

Corporation and in-house general counsel appealed from
order of the United States District Court for the Western
Digtrict of Michigan, Noel P. Fox, Chief Judge, enforcing
an Interna Revenue summons for documents. The Court
of Appeals, Sixth Circuit, 600 F.2d 1223, affirmed in part,
reversed in part and remanded. Certiorari was granted, and
the Supreme Court, Justice Rehnquist, held that: (1) District
Court's test, of availability of attorney—client privilege, was
objectionable as it restricted availability of privilege to
those corporate officers who played “substantial role” in
deciding and directing corporation'slegal response; (2) where
communications at issue were made by corporate employees
to counsel for corporation acting as such, at direction of
corporate superiors in order to secure legal advice from
counsel, and employees were aware that they were being
guestioned so that corporation could obtain advice, such
communications were protected; and (3) where notes and
memoranda sought by government were work products
based on oral statements of witnesses, they were, if they
revealed communications, protected by privilege, and to
extent they did not reveal communications, they revealed
attorney'smental processesin evaluating the communications
and disclosure would not be required simply on showing of
substantial need and inability to obtain equivalent without
undue hardship.

Judgment of Court of Appealsreversed, and case remanded.

Chief Justice Burger filed an opinion concurring in part and
concurring in the judgment.
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Privileged Communications and
Confidentiality

&= Purpose of privilege
Purpose of attorney—client privilege is to
encourage full and frank communication
between attorneys and their clients and thereby
to promote broader publicinterestsin observance
of law and administration of justice. Fed.Rules
Evid. Rule 501, 28 U.S.C.A.

1056 Cases that cite this headnote

Privileged Communications and
Confidentiality

&= Purpose of privilege
Attorney—client privilege rests on need for
advocate and counselor to know all that relates
to client's reasons for seeking representation if
professional mission is to be carried out. ABA
Code of Professional Responsibility, EC4-1.

244 Cases that cite this headnote

Privileged Communications and
Confidentiality

&= Purpose of privilege
Privileged Communications and
Confidentiality

&= Communications from client to attorney and
from attorney to client

Attorney—client privilege exists to protect not
only giving of professional advice to those who
can act on it but also the giving of information to
lawyer to enable him to give sound and informed
advice. Fed.Rules Evid. Rule 501, 28 U.S.C.A,;
ABA Code of Professional Responsibility, EC4—
1
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Privileged Communications and
Confidentiality
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&= Corporations, partnerships, associations,
and other entities

District court's test, of availability of attorney—
client privilege, was objectionable as frustrating
very purpose of privilege, insofar as test
restricted availability of privilege to those
corporate officers who played “substantial role”
in deciding and directing corporation's legal
response. Fed.RulesEvid. Rule501, 28 U.S.C.A.

260 Cases that cite this headnote

Privileged Communications and
Confidentiality

&= Corporations, partnerships, associations,
and other entities

Where communications at issue were made by
corporate employees to counsel for corporation
acting as such, at direction of corporate superiors
in order to secure legal advice from counsel,
and employees were aware that they were being
questioned so that corporation could obtain legal
advice, such communications, consistently with
underlying purposes of attorney—client privilege,
were protected against compelled disclosure.
Fed.Rules Evid. Rule 501, 28 U.S.C.A.

1319 Cases that cite this headnote

Privileged Communicationsand
Confidentiality

&= Factual information; independent
knowledge; observations and mental
impressions
Attorney—client  privilege only  protects
disclosure of communications, and it does not
protect disclosure of underlying facts by those
who communicated with attorney. Fed.Rules
Evid. Rule 501, 28 U.S.C.A.

823 Cases that cite this headnote

Privileged Communications and
Confidentiality

&= Nature of privilege
Application of privilege, such as attorney—client
privilege, is determined on case-by—case basis.
Fed.Rules Evid. Rule 501, 28 U.S.C.A.

Mext

(8]
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Internal Revenue
4= Examination of Persons and Records

Obligation imposed by tax summons remains
subject to traditional privileges and limitations,
and work—product doctrine does apply to IRS
summonses. Fed.Rules Evid. Rule 501, 28
U.S.C.A.; Fed.Rules Civ.Proc. Rules 26(b)(3),
81(a)(3), 28 U.S.C.A.; 26 U.S.C.A. 88 7402(b),
7602, 7604(a).

47 Cases that cite this headnote

Federal Civil Procedure
&= Work Product Privilege; Tria Preparation
Materials

Forcing attorney to disclose notes and
memoranda of witness ora statements is
particularly disfavored, and rule accords special
protection to work product revealing attorney's
mental processes. Fed.Rules Civ.Proc. Rules 26,
26(b)(3), 28 U.S.C.A.

336 Cases that cite this headnote

Federal Civil Procedure
&= Work Product Privilege; Tria Preparation
Materias

Notes and memoranda sought by government
were work products based on oral statements
of witnesses, and where, if they reveded
communications, protected by attorney—client
privilege, and to extent they did not revea
communications, they reveal ed attorney's mental
processes in eval uating the communications, and
disclosure would not be required simply on
showing of substantial need and inability to
obtain equivalent without undue hardship, and
stronger showing of necessity and unavailability
by other means than was made by government
or applied by magistrate would be necessary to
compel disclosure. Fed.Rules Evid. Rule 501,
28 U.S.CA.; 26 U.SC.A. § 7602; Fed.Rules
Civ.Proc. Rule 26(b)(3), 28 U.S.C.A.

901 Cases that cite this headnote



http://www.westlaw.com/Browse/Home/KeyNumber/311Hk123/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/311Hk123/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER501&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&headnoteId=198110193900420141119013707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/311H/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/311H/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/311Hk123/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/311Hk123/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER501&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&headnoteId=198110193900520141119013707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/311H/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/311H/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/311Hk143/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/311Hk143/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/311Hk143/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER501&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER501&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&headnoteId=198110193900620141119013707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/311H/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/311H/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/311Hk101/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER501&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&headnoteId=198110193900720141119013707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/220/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/220XX/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER501&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER501&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR81&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS7402&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS7602&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS7604&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&headnoteId=198110193900820141119013707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/170A/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/170Ak1604/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/170Ak1604/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&headnoteId=198110193900920141119013707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/170A/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/170Ak1604/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Browse/Home/KeyNumber/170Ak1604/View.html?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER501&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRER501&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS7602&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR26&originatingDoc=I1788f0ba9c1f11d993e6d35cc61aab4a&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I1788f0ba9c1f11d993e6d35cc61aab4a&headnoteId=198110193901020141119013707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)



Upjohn Co.v. U.S., 449 U.S. 383 (1981)

101 S.Ct. 677, 66 L.Ed.2d 584, 47 A.F.T.R.2d 81-523, 30 Fed.R.Serv.2d 1101...

**679 Syllabus”

*383 When the General Counsd for petitioner
pharmaceutical manufacturing  corporation  (hereafter
petitioner) was informed that one of its foreign subsidiaries
had made questionable payments to foreign government
officials in order to secure government business, an internal
investigation of such payments was initiated. As part of this
investigation, petitioner's attorneys sent a questionnaire to
all foreign managers seeking detailed information concerning
such payments, and the responses were returned to the
General Counsel. The General Counsel and outside counsel
also interviewed the recipients of the questionnaire and other
company officers and employees. Subsequently, based on
a report voluntarily submitted by petitioner disclosing the
guestionable payments, the Internal Revenue Service (IRS)
began an investigation to determine the tax consequences
of such payments and issued a summons pursuant to
26 U.S.C. § 7602 demanding production of, inter alia,
the questionnaires and the memoranda and notes of the
interviews. Petitioner refused to produce the documents
on the grounds that they were protected from disclosure
by the attorney—client privilege and constituted the work
product of attorneys prepared in anticipation of litigation. The
United States then filed a petition in Federal District Court
seeking enforcement of the summons. That court adopted the
Magistrate's recommendation that the summons should be
enforced, the Magistrate having concluded, inter alia, that
the attorney—client privilege had been waived and that the
Government had made a sufficient showing of necessity to
overcome the protection of the work—product doctrine. The
Court of Appealsrejected the Magistrate'sfinding of awaiver
of the attorney—client privilege, but held that under the so—
called “control group test” the privilege did not apply “[t]o
the extent that the communications were made by officers
and agents not responsible for directing [petitioner's] actions
in response to legal advice ... for the simple reason that
the communications were not the ‘client's” ” The court also
held that the work—product doctrine did not apply to IRS
SUMMONSES.

Held:
1. The communications by petitioner's employees to counsel

are covered by the attorney—client privilege insofar as
the responses to the *384 questionnaires and any notes
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reflecting responsesto interview questions are concerned. Pp.
682-686.

(8 The control group test overlooks the fact that such
privilege exists to protect not only the giving of professional
adviceto **680 those who can act on it but also the giving
of information to the lawyer to enable him to give sound and
informed advice. While in the case of the individua client
the provider of information and the person who acts on the
lawyer's advice are one and the same, in the corporate context
it will frequently be employees beyond the control group
(as defined by the Court of Appeals) who will possess the
information needed by the corporation's lawyers. Middle—
level—and indeed lower—evel—employees can, by actions
within the scope of their employment, embroil the corporation
in serious legal difficulties, and it is only natural that these
employees would have the relevant information needed by
corporate counsdl if heis adequately to advise the client with
respect to such actual or potential difficulties. Pp. 683-684.

(b) The control group test thus frustrates the very
purpose of the attorney—client privilege by discouraging the
communication of relevant information by employees of the
client corporation to attorneys seeking to render legal advice
to the client. The attorney's advice will aso frequently be
more significant to noncontrol employees than to those who
officially sanction the advice, and the control group test
makesit moredifficult to convey full and frank legal adviceto
the employeeswho will put into effect the client corporation's
policy. P. 684.

(c) The narrow scope given the attorney—client privilege by
the Court of Appeals not only makesit difficult for corporate
attorneysto formulate sound advice when their client isfaced
with a specific legal problem but aso threatens to limit the
valuable efforts of corporate counsel to ensure their client's
compliance with the law. P. 684.

(d) Here, the communications at issue were made by
petitioner's employees to counsel for petitioner acting as
such, at the direction of corporate superiors in order to
secure legal advice from counsel. Information not available
from upper—echelon management was needed to supply a
basis for legal advice concerning compliance with securities
and tax laws, foreign laws, currency regulations, duties
to shareholders, and potential litigation in each of these
areas. The communications concerned matters within the
scope of the employees' corporate duties, and the employees
themselves were sufficiently aware that they were being
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guestioned in order that the corporation could obtain legal
advice. P. 685.

2. The work—product doctrine appliesto |RS summonses. Pp.
686—689.

(a) Theobligationimposed by atax summons remains subject
tothetraditional privilegesand limitations, and nothing in the
language *385 or legidative history of the IRS summons
provisions suggests an intent on the part of Congress to
preclude application of the work—product doctrine. P. 687.

(b) The Magistrate applied the wrong standard when he
concluded that the Government had made a sufficient
showing of necessity to overcome the protections of the
work—product doctrine. The notes and memoranda sought
by the Government constitute work product based on oral
statements. If they reveal communications, they are protected
by the attorney—client privilege. To the extent they do
not reveal communications they reveal attorneys mental
processes in eval uating the communications. As Federal Rule
of Civil Procedure 26, which accords special protection from
disclosure to work product revealing an attorney's mental
processes, and Hickman v. Taylor, 329 U.S. 495, 67 S.Ct.
385, 91 L.Ed. 451, make clear, such work product cannot be
disclosed simply on ashowing of substantial need or inability
to obtain the equivalent without undue hardship. P. 688.

600 F.2d 1223, 6 Cir., reversed and remanded.

Attorneysand Law Firms

Daniel M. Gribbon, Washington, D. C., for petitioners.
Lawrence G. Wallace, Washington, D. C., for respondents.
Opinion

*386 **681 Justice REHNQUIST delivered the opinion of
the Couirt.

We granted certiorari in this case to address important
guestions concerning the scope of the attorney—client
privilege in the corporate context and the applicability of
the work—product doctrine in proceedings to enforce tax
summonses. 445 U.S. 925, 100 S.Ct. 1310, 63 L.Ed.2d 758.
With respect to the privilege question the parties and various
amici have described our task as one of choosing between
two “tests’ which have gained adherents in the courts of
appeals. We are acutely aware, however, that we sit to decide
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concrete cases and not abstract propositions of law. We
declineto lay down abroad rule or seriesof rulesto governall
conceivable future questions in this area, even were we able
to do so. We can and do, however, conclude that the attorney—
client privilege protects the communications involved in
this case from compelled disclosure and that the work—
product doctrine does apply in tax summons enforcement
proceedings.

Petitioner Upjohn Co. manufactures and  sells
pharmaceuticals here and abroad. In January 1976
independent accountants conducting an audit of one of
Upjohn's foreign subsidiaries discovered that the subsidiary
made payments to or for the benefit of foreign government
officials in order to secure government business. The
accountants, so informed petitioner, Mr. Gerard Thomas,
Upjohn's Vice President, Secretary, and General Counsel.
Thomas is a member of the Michigan and New York Bars,
and has been Upjohn's General Counsel for 20 years. He
consulted with outside counsel and R. T. Parfet, Jr., Upjohn's
Chairman of the Board. It was decided that the company
would conduct an internal investigation of what were termed
“questionable payments.” As part of this investigation the
attorneys prepared a letter containing a questionnaire which
was sent to “All Foreign General and Area Managers’
over the Chairman's signature. The letter *387 began by
noting recent disclosures that several American companies
made “possibly illegal” payments to foreign government
officials and emphasized that the management needed full
information concerning any such payments made by Upjohn.
The letter indicated that the Chairman had asked Thomas,
identified as “the company's General Counsel,” “to conduct
an investigation for the purpose of determining the nature and
magnitude of any payments made by the Upjohn Company or
any of its subsidiariesto any employee or official of aforeign
government.” The questionnaire sought detailed information
concerning such payments. Managers were instructed to treat
the investigation as “highly confidential” and not to discuss
it with anyone other than Upjohn employees who might be
helpful in providing the requested information. Responses
were to be sent directly to Thomas. Thomas and outside
counsel aso interviewed the recipients of the questionnaire
and some 33 other Upjohn officers or employees as part of
the investigation.
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On March 26, 1976, the company voluntarily submitted
a preliminary report to the Securities and Exchange

Commission on Form 8K disclosing certain questionable

paymentsl A copy of the report was simultaneously

submitted to the Internal Revenue Service, which
immediately began an investigation to determine the tax
consequences of the payments. Special agents conducting
the investigation were given lists by Upjohn of all those
interviewed and all who had responded to the questionnaire.
On November 23, 1976, the Service issued a summons
pursuant to 26 U.S.C. 8 7602 demanding production of:

“All files relative to the investigation conducted under
the supervision of Gerard Thomas to identify payments
to employees of foreign governments and any **682
political *388 contributions made by the Upjohn
Company or any of its affiliates since January 1, 1971 and
to determine whether any funds of the Upjohn Company
had been improperly accounted for on the corporate books
during the same period.

“The records should include but not be limited to
written questionnaires sent to managers of the Upjohn
Company's foreign affiliates, and memorandums or
notes of the interviews conducted in the United States
and abroad with officers and employees of the Upjohn
Company and its subsidiaries.” App. 17a-18a.

The company declined to produce the documents specified
in the second paragraph on the grounds that they were
protected from disclosure by the attorney—client privilege
and constituted the work product of attorneys prepared in
anticipation of litigation. On August 31, 1977, the United
Statesfiled a petition seeking enforcement of the summons
under 26 U.S.C. 8§ 7402(b) and 7604(a) in the United
States District Court for the Western District of Michigan.
That court adopted the recommendation of a Magistrate
who concluded that the summons should be enforced.
Petitioners appealed to the Court of Appeals for the Sixth
Circuit which rejected the Magistrate's finding of awaiver
of the attorney—client privilege, 600 F.2d 1223, 1227, n.
12, but agreed that the privilege did not apply “[t]o the
extent that the communications were made by officers
and agents not responsible for directing Upjohn's actions
in response to legal advice ... for the smple reason that
the communications were not the ‘client's.” ” Id., at 1225.
The court reasoned that accepting petitioners' claim for
a broader application of the privilege would encourage
upper—echelon management to ignore unpleasant facts and
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create too broad a “zone of silence.” Noting that Upjohn's
counsel had interviewed officials such asthe Chairman and
President, the Court of Appeals remanded to the District
Court so that a determination of whowas *389 within the
“control group” could be made. In a concluding footnote
the court stated that the work—product doctrine “is not
applicable to administrative summonses issued under 26
U.S.C. 87602 Id., at 1228, n. 13.

1 (2
privilege of awitness ... shall be governed by the principles
of the common law as they may be interpreted by the courts
of the United States in light of reason and experience.” The
attorney—client privilege is the oldest of the privileges for
confidential communications known to the common law.
8 J. Wigmore, Evidence § 2290 (McNaughton rev. 1961).
Its purpose is to encourage full and frank communication
between attorneys and their clients and thereby promote
broader public interests in the observance of law and
administration of justice. The privilege recognizes that sound
legal advice or advocacy serves public ends and that such
advice or advocacy depends upon the lawyer's being fully
informed by the client. As we stated last Term in Trammel
v. United Sates, 445 U.S. 40, 51, 100 S.Ct. 906, 913, 63
L.Ed.2d 186 (1980): “The lawyer—client privilege rests on
the need for the advocate and counselor to know al that
relates to the client's reasons for seeking representation if the
professional mission is to be carried out.” And in Fisher v.
United States, 425 U.S. 391, 403, 96 S.Ct. 1569, 1577, 48
L.Ed.2d 39 (1976), werecognized the purpose of the privilege
to be “to encourage clients to make full disclosure to their
attorneys.” This rationale for the privilege has long been
recognized by the Court, see Hunt v. Blackburn, 128 U.S.
464, 470, 9 S.Ct. 125, 127, 32 L.Ed. 488 (1888) (privilege“is
founded upon the necessity, in the interest and administration
of justice, of the aid of persons having knowledge of the law
and skilled in its practice, which assistance can only be safely
and readily availed of when free from the consequences or
the apprehension of disclosure”). Admittedly complications
in the application of the privilege arise when the client isa
corporation, which in theory is an artificial creature of the
*390 **683 law, and not an individual; but this Court
has assumed that the privilege applies when the client is a
corporation. United States v. Louisville & Nashville R. Co.,
236 U.S. 318, 336, 35 S.Ct. 363, 369, 59 L.Ed. 598 (1915),
and the Government does not contest the general proposition.

Federal Rule of Evidence 501 provides that “the
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[3] The Court of Appeals, however, considered the

application of the privilege in the corporate context to present
a“different problem,” sincethe client was an inanimate entity
and “only the senior management, guiding and integrating
the several operations, ... can be said to possess an identity
analogous to the corporation as a whole.” 600 F.2d at 1226.
The first case to articulate the so—called “control group test”
adopted by the court below, Philadelphia v. Westinghouse
Electric Corp., 210 F.Supp. 483, 485 (ED Pa.), petition for
mandamus and prohibition denied sub nom. General Electric
Co. v. Kirkpatrick, 312 F.2d 742 (CA3 1962), cert. denied,
372 U.S. 943, 83 S.Ct. 937, 9 L.Ed.2d 969 (1963), reflected
asimilar conceptual approach:

“Keeping in mind that the question is, Isit the corporation
which is seeking the lawyer's advice when the asserted
privileged communication is made?, the most satisfactory
solution, | think, is that if the employee making the
communication, of whatever rank he may be, is in a
position to control or even to take a substantial part in a
decision about any action which the corporation may take
upon the advice of the attorney, ... then, in effect, heis (or
personifies) the corporation when he makes his disclosure
to the lawyer and the privilege would apply.” (Emphasis
supplied.)

Such a view, we think, overlooks the fact that the privilege
exists to protect not only the giving of professional advice to
those who can act on it but also the giving of information to
the lawyer to enable him to give sound and informed advice.
See Trammel, supra, at 51, 100 S.Ct., at 913; Fisher, supra,
at 403, 96 S.Ct., at 1577. The first step in the resolution of
any lega problem is ascertaining the factual background and
sifting through the facts *391 with an eye to the legally
relevant. See ABA Code of Professional Responsibility,
Ethical Consideration 4-1:

“A lawyer should be fully informed
of dl the facts of the matter he
is handling in order for his client
to obtain the full advantage of our
legal system. It is for the lawyer
in the exercise of his independent
professional judgment to separate
the relevant and important from
the irrelevant and unimportant. The
observance of the ethical obligation
of a lawyer to hold inviolate
the confidences and secrets of his
client not only facilitates the full
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development of facts essentia to
proper representation of the client but
also encourages laymen to seek early
legal assistance.”

See also Hickman v. Taylor, 329 U.S. 495, 511, 67 S.Ct. 385,
393-394, 91 L.Ed. 451 (1947).

Inthe case of theindividual client the provider of information
and the person who acts on the lawyer's advice are one and
the same. In the corporate context, however, it will frequently
be employees beyond the control group as defined by the
court below—" officers and agents ... responsible for directing
[the company's] actionsin responseto legal advice”—who will
possess the information needed by the corporation's lawyers.
Middle-evel—and indeed lower—evel—employees can, by
actions within the scope of their employment, embroil the
corporation in serious legal difficulties, and it is only natural
that these employees would have the relevant information
needed by corporate counsel if he is adequately to advise the
client with respect to such actual or potential difficulties. This
fact was noted in Diversified Industries, Inc. v. Meredith, 572
F.2d 596 (CA8 1978) (en banc):

“Inacorporation, it may be necessary to glean information
relevant to a legal problem from middle management or
non—management personnel aswell asfrom top executives.
The attorney dealing with acomplex legal problem ‘isthus
faced with a “Hobson's choice”. If he **684 interviews
employees not having “the very highest authority”, *392

their communications to him will not be privileged. If,
on the other hand, he interviews only those employees
with the “very highest authority”, he may find it extremely
difficult, if not impossible, to determine what happened.’

" 1d., at 608-609 (quoting Weinschel Corporate Employee
Interviews and the Attorney—Client Privilege, 12 B.C.Ind.
& Com. L.Rev. 873, 876 (1971)).

[4] The control group test adopted by the court below thus
frustrates the very purpose of the privilege by discouraging
the communication of relevant information by employees of
the client to attorneys seeking to render legal advice to the
client corporation. The attorney's advice will aso frequently
be more significant to noncontrol group members than to
thosewho officially sanction the advice, and the control group
test makes it more difficult to convey full and frank lega
advice to the employees who will put into effect the client
corporation's policy. See, e. g., Duplan Corp. v. Deering
Milliken, Inc., 397 F.Supp. 1146, 1164 (DSC 1974) (“After
the lawyer forms his or her opinion, it is of no immediate
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benefit to the Chairman of the Board or the President. It must
be given to the corporate personnel who will apply it”).

The narrow scope given the attorney—client privilege by
the court below not only makes it difficult for corporate
attorneys to formulate sound advice when their client is
faced with a specific legal problem but also threatens to
limit the valuable efforts of corporate counsel to ensure their
client's compliance with the law. In light of the vast and
complicated array of regulatory legidation confronting the
modern corporation, corporations, unlike most individuals,
“constantly go to lawyers to find out how to obey the law,”
Burnham, The Attorney—Client Privilege in the Corporate
Arena, 24 Bus.Law. 901, 913 (1969), particularly since
compliance with the law in this area is hardly an instinctive
matter, see, e. g., United Sates v. United Sates Gypsum
Co., 438 U.S. 422, 440441, 98 S.Ct. 2864, 2875-2876,
57 L.Ed.2d 854 (1978) (“the behavior proscribed by the
[Sherman] Actis *393 often difficult to distinguish fromthe
gray zone of socially acceptable and economically justifiable

business conduct”). 2 The test adopted by the court below is
difficult to apply in practice, though no abstractly formul ated
and unvarying “test” will necessarily enable courts to decide
questions such as thiswith mathematical precision. But if the
purpose of the attorney—client privilege is to be served, the
attorney and client must be able to predict with some degree
of certainty whether particular discussions will be protected.
An uncertain privilege, or one which purports to be certain
but results in widely varying applications by the courts, is
little better than no privilege at al. The very terms of the test
adopted by the court below suggest the unpredictability of its
application. The test restricts the availability of the privilege
to those officerswho play a*“ substantial role” in deciding and
directing a corporation's legal response. Disparate decisions
in cases applying this test illustrate its unpredictability.
Compare, e. g., Hogan v. Zletz, 43 F.R.D. 308, 315-316
(ND Okl.1967), aff'd in part sub nom. Natta v. Hogan, 392
F.2d 686 (CA10 1968) (control group includes managers
and assistant managers of patent division and research and
development department), with Congoleum Industries, Inc. v.
GAF Corp., 49 F.R.D. 82, 83-85 (ED Pa1969), aff'd, 478
F.2d 1398 (CA3 1973) (control group includes only division
and corporate **685 vice presidents, and not two directors
of research and vice president for production and research).

*394 [5]
Upjohn empl oyeas3 to counsel for Upjohn acting as such, at

the direction of corporate superiors in order to secure legal
advice from counsel. As the Magistrate found, “Mr. Thomas

The communications at issue were made by
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consulted with the Chairman of the Board and outside counsel
and thereafter conducted a factual investigation to determine
the nature and extent of the questionable payments and to be
in a position to give legal advice to the company with respect
to the payments.” (Emphasis supplied.) 78-1 USTC 1 9277,
pp. 83,598, 83,599. Information, not available from upper—
echelon management, was needed to supply a basis for lega
advice concerning compliance with securities and tax laws,
foreign laws, currency regulations, duties to shareholders,

and potentia litigation in each of these areas.* The
communications concerned matters within the scope of the
employees corporate duties, and the employees themselves
were sufficiently aware that they were being questioned in
order that the corporation could obtain legal advice. The
guestionnaire identified Thomas as “the company's General
Counsel” and referred in its opening sentence to the possible
illegality of payments such as the ones on which information
was sought. App. 40a. A statement of policy accompanying
the questionnaire clearly indicated the legal implications of
the investigation. The policy statement was issued “in order
that there be no uncertainty in the future as to the policy
with respect to the practices which are the subject of this
investigation.” *395 It began “Upjohn will comply with
al laws and regulations,” and stated that commissions or
payments “will not be used as a subterfuge for bribes or
illegal payments’ and that all payments must be “proper and
legal.” Any future agreements with foreign distributors or
agents were to be approved “by a company attorney” and
any questions concerning the policy were to be referred “to
the company's General Counsel.” Id., at 165a-166a. This
statement wasissued to Upjohn employeesworl dwide, so that
even those interviewees not receiving a questionnaire were
aware of the legal implications of the interviews. Pursuant
to explicit instructions from the Chairman of the Board, the
communications were considered “highly confidential” when
made, id., at 39a, 43a, and have been kept confidential by

the company. 5 Consistent with the underlying purposes of
the attorney—client privilege, these communications must be
protected against compelled disclosure.

[6] The Court of Appeals declined to extend the attorney—
client privilege beyond the limits of the control group
test for fear that doing so would entail severe burdens on
discovery and create abroad “ zone of silence” over corporate
affairs. Application of the attorney—client privilege to
communications such as those involved here, however, puts
the adversary in noworse position than if the communications
had never taken place. The privilege only protects disclosure
of communications; it does not protect disclosure of the
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underlying facts by those who communicated with the
attorney:

“[T]he protection of the privilege extends only to
communications and not to facts. A fact is onething and a
communication concerning that fact isan entirely different
**686 *396 thing. The client cannot be compelled to
answer the question, ‘What did you say or write to the
attorney? but may not refuse to disclose any relevant
fact within his knowledge merely because he incorporated
a statement of such fact into his communication to his
attorney.” Philadelphia v. Westinghouse Electric Corp.,
205 F.Supp. 830, 831 ( g2.7).

See also Diversified Industries, 572 F.2d., at 611, Sate
ex rel. Dudek v. Circuit Court, 34 Wis.2d 559, 580, 150
N.w.2d 387, 399 (1967) (“the courts have noted that a
party cannot conceal a fact merely by revealing it to his
lawyer”). Here the Government was free to question the
employees who communicated with Thomas and outside
counsel. Upjohn has provided the IRS with a list of such
employees, and the IRS has aready interviewed some 25
of them. While it would probably be more convenient for
the Government to secure the results of petitioner's internal
investigation by simply subpoenaing the questionnaires and
notes taken by petitioner's attorneys, such considerations of
convenience do not overcome the policies served by the
attorney—client privilege. As Justice Jackson noted in his
concurring opinion in Hickman v. Taylor, 329 U.S,, at 516,
67 S.Ct., at 396: “Discovery was hardly intended to enable
a learned profession to perform its functions ... on wits
borrowed from the adversary.”

[7] Needlessto say, we decide only the case before us, and
do not undertake to draft a set of rules which should govern
challenges to investigatory subpoenas. Any such approach
would violate the spirit of Federal Rule of Evidence 501.
See SRep. No. 93-1277, p. 13 (1974) ( “the recognition
of a privilege based on a confidential relationship ... should
be determined on a case-by—case basis’); Trammel, 445
U.S., at 47, 100 S.Ct., at 910-911; United Sates v. Gillock,
445 U.S. 360, 367, 100 S.Ct. 1185, 1190, 63 L.Ed.2d 454
(1980). While such a “case-by—case” basis may to some
dlight extent undermine desirable certainty in the boundaries
of the attorney—clientt *397 privilege, it obeys the spirit of
the Rules. At the same time we conclude that the narrow
“control group test” sanctioned by the Court of Appeals,
in this case cannot, consistent with “the principles of the
common law as ... interpreted ... in the light of reason and
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experience,” Fed. Rule Evid. 501, govern the devel opment of
the law in this area.

Our decision that the communications by Upjohn employees
to counsel are covered by the attorney—client privilege
disposes of the case so far as the responses to the
guestionnaires and any notesreflecting responsesto interview
questions are concerned. The summons reaches further,
however, and Thomas has testified that his notes and
memoranda of interviews go beyond recording responses to
his questions. App. 27a—28a, 91a-93a. To the extent that
the material subject to the summons is not protected by
the attorney—client privilege as disclosing communications
between an employee and counsel, we must reach the ruling
by the Court of Appeals that the work—product doctrine does

not apply to summonses issued under 26 U.S.C. § 7602. 6

(8l [9] [10]
Court of Appeals erred and that the work—product doctrine
does apply to IRS summonses. Brief for Respondents 16,
48. This doctrine was announced by the Court over 30 years
ago in Hickman v. Taylor, 329 U.S. 495, 67 S.Ct. 385, 91
L.Ed. 451 (1947). In that case the Court rejected “an attempt,
without purported necessity or justification, to secure written
statements, private memoranda and persona recollections
prepared or formed by an adverse party's counsel inthe course
of hislegal duties” 1d., at 510, 67 S.Ct., at 393. The Court
noted that “it is essential that a lawyer work with *398
a certain degree of privacy” **687 and reasoned that if
discovery of the material sought were permitted

“much of what is now put down in writing would remain
unwritten. An attorney's thoughts, heretofore inviolate,
would not be his own. Inefficiency, unfairness and sharp
practices would inevitably develop in the giving of legal
advice and in the preparation of cases for trial. The effect
on the legal profession would be demoralizing. And the
interests of the clients and the cause of justice would be
poorly served.” Id., at 511, 67 S.Ct., at 393-394.

The “strong public policy” underlying the work—product
doctrine was reaffirmed recently in United States v. Nobles,
422 U.S. 225, 236240, 95 S.Ct. 2160, 2169-2171, 45
L.Ed.2d 141 (1975), and has been substantially incorporated

in Federal Rule of Civil Procedure 26(b)(3). ’

The Government concedes, wisdly, that the
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As we stated last Term, the obligation imposed by a tax
summons remains “subject to the traditional privileges and
limitations.” United States v. Euge, 444 U.S. 707, 714, 100
S.Ct. 874, 879880, 63 L.Ed.2d 741 (1980). Nothing in the
language of the IRS summons provisions or their legisative
history suggests an intent on the part of Congressto preclude
application of the work—product doctrine. Rule 26(b)(3)
codifies the work—product doctrine, and the Federal Rules
of Civil Procedure are made applicable *399 to summons
enforcement proceedings by Rule 81(a)(3). See Donaldson
v. United Sates, 400 U.S. 517, 528, 91 S.Ct. 534, 541, 27
L.Ed.2d 580 (1971). While conceding the applicability of
the work—product doctrine, the Government asserts that it
has made a sufficient showing of necessity to overcome its
protections. The Magistrate apparently so found, 78-1 USTC
1 9277, p. 83,605. The Government relies on the following
language in Hickman:

“We do not mean to say that all written materials obtained
or prepared by an adversary's counsel with an eye toward
litigation are necessarily free from discovery in al cases.
Where relevant and nonprivileged facts remain hidden in
an attorney's file and where production of those facts is
essential to the preparation of one's case, discovery may
properly behad.... And production might bejustified where
thewitnessesareno longer available or can bereached only
with difficulty.” 329 U.S,, at 511, 67 S.Ct., at 394.

The Government stresses that interviewees are scattered
across the globe and that Upjohn has forbidden its employees
to answer questionsit considersirrelevant. The above-quoted
language from Hickman, however, did not apply to “ora
statements made by witnesses ... whether presently in the
form of [the attorney's] mental impressions or memoranda.”
Id., at 512, 67 S.Ct., at 394. Asto such material the Court did
“not believe that any showing of necessity can be made under
the circumstances of this case so asto justify production.... If
there should be arare situation justifying production of these
matters petitioner's case is not of that type.” Id., at 512-513,
67 S.Ct., at 394-395. See also Nobles, supra, 422 U.S., at
252-253, 95 S.Ct., at 2177 (WHITE, J., concurring). Forcing
an attorney to disclose notes and memoranda of witnesses
oral statements is particularly disfavored because it tends to
reveal the attorney's mental processes, 329 U. S,, at 513, 67
S.Ct., at 394-395 (“what he saw fit to write down regarding
witnesses remarks’); id, at 516-517, 67 S.Ct., at 396 **688

(“the statement would be his[the *400 attorney's] language,

permeated with hisinferences’) (Jackson, J., concurring). 8

Mext

Rule 26 accords specia protection to work product revealing
the attorney's mental processes. The Rule permits disclosure
of documents and tangible things constituting attorney work
product upon a showing of substantial need and inability
to obtain the equivalent without undue hardship. This was
the standard applied by the Magistrate, 78-1 USTC { 9277,
p. 83,604. Rule 26 goes on, however, to state that “[i]n
ordering discovery of such materias when the required
showing has been made, the court shall protect against
disclosure of the mental impressions, conclusions, opinions
or lega theories of an attorney or other representative of
a party concerning the litigation.” Although this language
does not specifically refer to memoranda based on oral
statements of witnesses, the Hickman court stressed the
danger that compelled disclosure of such memoranda would
revea the attorney's mental processes. It is clear that this
is the sort of material the draftsmen of the Rule had in
mind as deserving special protection. See Notes of Advisory
Committee on 1970 Amendment to Rules, 28 U.S.C.App.,
p. 442 (“The subdivision ... goes on to protect against
disclosure the mental impressions, conclusions, opinions, or
legal theories ... of an attorney or other representative of a
party. The Hickman opinion drew special attention to the need
for protecting an attorney against discovery of memoranda
prepared from recollection of oral interviews. The courtshave
steadfastly safeguarded against disclosure of lawyers mental
impressions and legal theories...”).

*401 Based on the foregoing, some courts have concluded
that no showing of necessity can overcome protection of work
product which is based on oral statements from witnesses.
See, e. g., Inre Grand Jury Proceedings, 473 F.2d 840, 848
(CA8 1973) (personal recollections, notes, and memoranda
pertaining to conversation with witnesses); In re Grand Jury
Investigation, 412 F.Supp. 943, 949 (ED Pa.1976) (notes of
conversation with witness “are so much a product of the
lawyer'sthinking and so little probative of the witness's actual
words that they are absolutely protected from disclosure”).
Those courts declining to adopt an absolute rule have
nonethel essrecognized that such material isentitled to special
protection. See, e. g., Inre Grand Jury Investigation, 599
F.2d 1224, 1231 (CA3 1979) (“special considerations ...
must shape any ruling on the discoverability of interview
memoranda ...; such documents will be discoverable only in
a‘raresituation’ ”); Cf. Inre Grand Jury Subpoena, 599 F.2d
504, 511-512 (CA2 1979).

We do not decide the issue at this time. It is clear that the

Magistrate applied the wrong standard when he concluded
that the Government had made a sufficient showing of
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necessity to overcome the protections of the work—product
doctrine. The Magistrate applied the “substantial need” and
“without undue hardship” standard articulated in thefirst part
of Rule 26(b)(3). The notes and memoranda sought by the
Government here, however, are work product based on oral
statements. If they reveal communications, they are, in this
case, protected by the attorney—client privilege. To the extent
they do not reveal communications, they reveal the attorneys
mental processes in evaluating the communications. As Rule
26 and Hickman make clear, such work product cannot
be disclosed simply on a showing of substantia need and
inability to obtain the equivalent without undue hardship.

While we are not prepared at this juncture to say that such
material is always protected by the work—product rule, we
*402 **689 think a far stronger showing of necessity
and unavailability by other means than was made by the
Government or applied by the Magistrate in this case would
be necessary to compel disclosure. Since the Court of
Appeals thought that the work—product protection was never
applicable in an enforcement proceeding such as this, and
since the Magistrate whose recommendations the District
Court adopted applied too lenient astandard of protection, we
think the best procedure with respect to this aspect of the case
would be to reverse the judgment of the Court of Appealsfor
the Sixth Circuit and remand the case to it for such further
proceedingsin connection with thework—product claim asare
consistent with this opinion.

Accordingly, the judgment of the Court of Appeals is
reversed, and the case remanded for further proceedings.

It isso ordered.

Chief Justice BURGER, concurring in part and concurring in
the judgment.

| joinin Parts | and 111 of the opinion of the Court and in
the judgment. As to Part Il, | agree fully with the Court's
rejection of the so—called “ control group” test, its reasons for
doing so, and its ultimate holding that the communications
at issue are privileged. As the Court states, however, “if the
purpose of the attorney—client privilege is to be served, the
attorney and client must be able to predict with some degree
of certainty whether particular discussionswill be protected.”
Ante, at 684. For this very reason, | believe that we should
articulate a standard that will govern similar cases and afford
guidance to corporations, counsel advising them, and federal
courts.

Mext

The Court properly relieson avariety of factorsin concluding
that the communications now before us are privileged. See
ante, at 685. Because of the great importance of the issue, in
my view the Court should make clear now that, asa *403
general rule, acommunication is privileged at least when, as
here, an employee or former employee speaks at the direction
of the management with an attorney regarding conduct or
proposed conduct within the scope of employment. The
attorney must be one authorized by the management to
inquire into the subject and must be seeking information to
assist counsel in performing any of the following functions:
(a) evaluating whether the employee's conduct has bound
or would bind the corporation; (b) assessing the legal
consequences, if any, of that conduct; or (c¢) formulating
appropriate legal responses to actions that have been or
may be taken by others with regard to that conduct. See, e.
0., Diversified Industries, Inc. v. Meredith, 572 F.2d 596,
609 (CA8 1978) (en banc); Harper & Row Publishers,
Inc. v. Decker, 423 F.2d 487, 491-492 (CA7 1970), aff'd
by an equally divided Court, 400 U.S. 348, 91 S.Ct. 479,
27 L.Ed.2d 433 (1971); Duplan Corp v. Deering Milliken,
Inc., 397 F.Supp. 1146, 1163-1165 (DSC 1974). Other
communications between employees and corporate counsel
may indeed be privileged—as the petitioners and several

amici have suggested in their proposed formulations” —but
the need for certainty does not compel us now to prescribe all
the details of the privilege in this case.

Nevertheless, to say we should not reach al facets of the
privilege does not mean that we should neglect our duty to
provide guidancein acase that squarely presents the question
in a traditional adversary context. Indeed, because Federal
Rule of Evidence 501 provides that the law of privileges
“shall be governed by the principles of the common law
as they may be interpreted by the courts of the United
States in the light of reason and experience,” this Court has
a special duty to clarify aspects of the law of privileges
properly *404 before us. Simply asserting that this failure
“may to some dlight extent undermine desirable certainty,”
ante, at 686, neither minimizes the consequences **690
of continuing uncertainty and confusion nor harmonizes the
inherent dissonance of acknowledging that uncertainty while
declining to clarify it within the frame of issues presented.





Upjohn Co.v. U.S., 449 U.S. 383 (1981)
101 S.Ct. 677, 66 L.Ed.2d 584, 47 A.F.T.R.2d 81-523, 30 Fed.R.Serv.2d 1101...

All Citations

L. Rep. P97,817, 1980-81 Trade Cases P 63,797, 1981-1 C.B.
591, 7 Fed. R. Evid. Serv. 785

449 U.S. 383, 101 S.Ct. 677, 66 L.Ed.2d 584, 47 A.F.T.R.2d
81-523, 30 Fed.R.Serv.2d 1101, 81-1 USTC P 9138, Fed. Sec.

Footnotes
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The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the
convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 288, 50 L.Ed. 499.
On July 28, 1976, the company filed an amendment to this report disclosing further payments.
The Government argues that the risk of civil or criminal liability suffices to ensure that corporations will seek legal
advice in the absence of the protection of the privilege. This response ignores the fact that the depth and quality of any
investigations, to ensure compliance with the law would suffer, even were they undertaken. The response also proves too
much, since it applies to all communications covered by the privilege: an individual trying to comply with the law or faced
with a legal problem also has strong incentive to disclose information to his lawyer, yet the common law has recognized
the value of the privilege in further facilitating communications.
Seven of the eighty-six employees interviewed by counsel had terminated their employment with Upjohn at the time of
the interview. App. 33a—38a. Petitioners argue that the privilege should nonetheless apply to communications by these
former employees concerning activities during their period of employment. Neither the District Court nor the Court of
Appeals had occasion to address this issue, and we decline to decide it without the benefit of treatment below.
See id., at 26a—27a, 103a, 123a—124a. See also In re Grand Jury Investigation, 599 F.2d 1224, 1229 (CA3 1979); In re
Grand Jury Subpoena, 599 F.2d 504, 511 (CA2 1979).
See Magistrate's opinion, 78-1 USTC § 9277, p. 83,599: “The responses to the questionnaires and the notes of the
interviews have been treated as confidential material and have not been disclosed to anyone except Mr. Thomas and
outside counsel.”
The following discussion will also be relevant to counsel's notes and memoranda of interviews with the seven former
employees should it be determined that the attorney—client privilege does not apply to them. See n. 3, supra.
This provides, in pertinent part:

“[A] party may obtain discovery of documents and tangible things otherwise discoverable under

subdivision (b)(1) of this rule and prepared in anticipation of litigation or for trial by or for

another party or by or for that other party's representative (including his attorney, consultant,

surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has

substantial need of the materials in the preparation of his case and that he is unable without

undue hardship to obtain the substantial equivalent of the materials by other means. In ordering

discovery of such materials when the required showing has been made, the court shall protect

against disclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney

or other representative of a party concerning the litigation.”

Thomas described his notes of the interviews as containing “what | considered to be the important questions, the
substance of the responses to them, my beliefs as to the importance of these, my beliefs as to how they related to the
inquiry, my thoughts as to how they related to other questions. In some instances they might even suggest other questions
that | would have to ask or things that | needed to find elsewhere.” 78-1 USTC { 9277, p. 83,599.

See Brief for Petitioners 21-23, and n. 25; Brief for American Bar Association as Amicus Curiae 5—-6, and n. 2; Brief for
American College of Trial Lawyers and 33 Law Firms as Amici Curiae 9-10, and n. 5.

End of Document © 2015 Thomson Reuters. No claim to original U.S. Government Works.
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MEMORANDUM

TO: Heads of Department Components
United States Attorneys

FROM: Larry D. Thompson
Deputy Attorney Genera

SUBJECT: Principles of Federal Prosecution of Business Organizations

As the Corporate Fraud Task Force has advanced in its mission, we have confronted certain
issues in the principles for the federal prosecution of business organizations that require revision in order
to enhance our efforts against corporate fraud. While it will be a minority of cases in which a
corporation or partnership is itself subjected to criminal charges, prosecutors and investigators in every
matter involving business crimes must assess the merits of seeking the conviction of the business entity
itself.

Attached to this memorandum are a revised set of principles to guide Department prosecutors
as they make the decision whether to seek charges against a business organization. These revisions
draw heavily on the combined efforts of the Corporate Fraud Task Force and the Attorney General’s
Advisory Committee to put the results of more than three years of experience with the principles into
practice.

The main focus of the revisions is increased emphasis on and scrutiny of the authenticity of a
corporation’s cooperation. Too often business organizations, while purporting to cooperate with a
Department investigation, in fact take steps to impede the quick and effective exposure of the complete
scope of wrongdoing under investigation. The revisions make clear that such conduct should weigh in
favor of a corporate prosecution. The revisions also address the efficacy of the corporate governance
mechanisms in place within a corporation, to ensure that these measures are truly effective rather than
mere paper programs.

Further experience with these principles may lead to additional adjustments. Ilook forward to
hearing comments about their operation in practice. Please forward any comments to Christopher
Wray, the Principal Associate Deputy Attorney General, or to Andrew Hruska, my Senior Counsel.





Federal Prosecution of Business Organizations'

I. Charging a Corporation: General

A. General Principle: Corporations should not be treated leniently because of their
artificial nature nor should they be subject to harsher treatment. Vigorous enforcement of the
criminal laws against corporate wrongdoers, where appropriate results in great benefits for law
enforcement and the public, particularly in the area of white collar crime. Indicting corporations
for wrongdoing enables the government to address and be a force for positive change of
corporate culture, alter corporate behavior, and prevent, discover, and punish white collar crime.

B. Comment: In all cases involving corporate wrongdoing, prosecutors should consider
the factors discussed herein. First and foremost, prosecutors should be aware of the important
public benefits that may flow from indicting a corporation in appropriate cases. For instance,
corporations are likely to take immediate remedial steps when one is indicted for criminal
conduct that is pervasive throughout a particular industry, and thus an indictment often provides
a unique opportunity for deterrence on a massive scale. In addition, a corporate indictment may
result in specific deterrence by changing the culture of the indicted corporation and the behavior
of its employees. Finally, certain crimes that carry with them a substantial risk of great public
harm, e.g., environmental crimes or financial frauds, are by their nature most likely to be
committed by businesses, and there may, therefore, be a substantial federal interest in indicting
the corporation.

Charging a corporation, however, does not mean that individual directors, officers,
employees, or shareholders should not also be charged. Prosecution of a corporation is not a
substitute for the prosecution of criminally culpable individuals within or without the
corporation. Because a corporation can act only through individuals, imposition of individual
criminal liability may provide the strongest deterrent against future corporate wrongdoing. Only
rarely should provable individual culpability not be pursued, even in the face of offers of
corporate guilty pleas.

Corporations are "legal persons," capable of suing and being sued, and capable of
committing crimes. Under the doctrine of respondeat superior, a corporation may be held
criminally liable for the illegal acts of its directors, officers, employees, and agents. To hold a
corporation liable for these actions, the government must establish that the corporate agent's
actions (i) were within the scope of his duties and (ii) were intended, at least in part, to benefit
the corporation. In all cases involving wrongdoing by corporate agents, prosecutors should
consider the corporation, as well as the responsible individuals, as potential criminal targets.

! While these guidelines refer to corporations, they apply to the consideration of the

prosecution of all types of business organizations, including partnerships, sole proprietorships,
government entities, and unincorporated associations.





Agents, however, may act for mixed reasons -- both for self-aggrandizement (both direct
and indirect) and for the benefit of the corporation, and a corporation may be held liable as long
as one motivation of its agent is to benefit the corporation. In United States v. Automated
Medical Laboratories, 770 F.2d 399 (4th Cir. 1985), the court affirmed the corporation's
conviction for the actions of a subsidiary's employee despite its claim that the employee was
acting for his own benefit, namely his "ambitious nature and his desire to ascend the corporate
ladder." The court stated, "Partucci was clearly acting in part to benefit AML since his
advancement within the corporation depended on AML's well-being and its lack of difficulties
with the FDA." Similarly, in United States v. Cincotta, 689 F.2d 238, 241-42 (1% Cir. 1982), the
court held, "criminal liability may be imposed on the corporation only where the agent is acting
within the scope of his employment. That, in turn, requires that the agent be performing acts of
the kind which he is authorized to perform, and those acts must be motivated -- at least in part --
by an intent to benefit the corporation.”" Applying this test, the court upheld the corporation's
conviction, notwithstanding the substantial personal benefit reaped by its miscreant agents,
because the fraudulent scheme required money to pass through the corporation's treasury and the
fraudulently obtained goods were resold to the corporation's customers in the corporation's name.
As the court concluded, "Mystic--not the individual defendants--was making money by selling oil
that it had not paid for."

Moreover, the corporation need not even necessarily profit from its agent's actions for it
to be held liable. In Automated Medical Laboratories, the Fourth Circuit stated:

[Blenefit is not a "touchstone of criminal corporate liability; benefit at best is an
evidential, not an operative, fact." Thus, whether the agent's actions ultimately
redounded to the benefit of the corporation is less significant than whether the
agent acted with the intent to benefit the corporation. The basic purpose of
requiring that an agent have acted with the intent to benefit the corporation,
however, is to insulate the corporation from criminal liability for actions of its
agents which be inimical to the interests of the corporation or which may have
been undertaken solely to advance the interests of that agent or of a party other
than the corporation.

770 F.2d at 407 (emphasis added; quoting Old Monastery Co. v. United States, 147 F.2d 905,
908 (4™ Cir.), cert. denied, 326 U.S. 734 (1945)).





II. Charging a Corporation: Factors to Be Considered

A. General Principle: Generally, prosecutors should apply the same factors in determining
whether to charge a corporation as they do with respect to individuals. See USAM § 9-27.220, et
seq. Thus, the prosecutor should weigh all of the factors normally considered in the sound
exercise of prosecutorial judgment: the sufficiency of the evidence; the likelihood of success at
trial,; the probable deterrent, rehabilitative, and other consequences of conviction; and the
adequacy of noncriminal approaches. See id. However, due to the nature of the corporate
"person,"” some additional factors are present. In conducting an investigation, determining
whether to bring charges, and negotiating plea agreements, prosecutors should consider the
following factors in reaching a decision as to the proper treatment of a corporate target:

1. the nature and seriousness of the offense, including the risk of harm to the
public, and applicable policies and priorities, if any, governing the prosecution of
corporations for particular categories of crime (see section 111, infra);

2. the pervasiveness of wrongdoing within the corporation, including the
complicity in, or condonation of, the wrongdoing by corporate management (see section
IV, infra);

3. the corporation's history of similar conduct, including prior criminal, civil, and
regulatory enforcement actions against it (see section V, infra);

4. the corporation's timely and voluntary disclosure of wrongdoing and its
willingness to cooperate in the investigation of its agents, including, if necessary, the
waiver of corporate attorney-client and work product protection (see section VI, infra);

5. the existence and adequacy of the corporation's compliance program (see
section VI, infra);

6. the corporation's remedial actions, including any efforts to implement an
effective corporate compliance program or to improve an existing one, to replace
responsible management, to discipline or terminate wrongdoers, to pay restitution, and to
cooperate with the relevant government agencies (see section VIII, infra);

7. collateral consequences, including disproportionate harm to shareholders,
pension holders and employees not proven personally culpable and impact on the public

arising from the prosecution (see section IX, infra); and

8. the adequacy of the prosecution of individuals responsible for the corporation’s
malfeasance;

9. the adequacy of remedies such as civil or regulatory enforcement actions (see





section X, infra).

B. Comment: As with the factors relevant to charging natural persons, the foregoing
factors are intended to provide guidance rather than to mandate a particular result. The factors
listed in this section are intended to be illustrative of those that should be considered and not a
complete or exhaustive list. Some or all of these factors may or may not apply to specific cases,
and in some cases one factor may override all others. The nature and seriousness of the offense
may be such as to warrant prosecution regardless of the other factors. Further, national law
enforcement policies in various enforcement areas may require that more or less weight be given
to certain of these factors than to others.

In making a decision to charge a corporation, the prosecutor generally has wide latitude in
determining when, whom, how, and even whether to prosecute for violations of Federal criminal
law. In exercising that discretion, prosecutors should consider the following general statements
of principles that summarize appropriate considerations to be weighed and desirable practices to
be followed in discharging their prosecutorial responsibilities. In doing so, prosecutors should
ensure that the general purposes of the criminal law -- assurance of warranted punishment,
deterrence of further criminal conduct, protection of the public from dangerous and fraudulent
conduct, rehabilitation of offenders, and restitution for victims and affected communities -- are
adequately met, taking into account the special nature of the corporate "person."

III. Charging a Corporation: Special Policy Concerns

A. General Principle: The nature and seriousness of the crime, including the risk of harm
to the public from the criminal conduct, are obviously primary factors in determining whether to
charge a corporation. In addition, corporate conduct, particularly that of national and
multi-national corporations, necessarily intersects with federal economic, taxation, and criminal
law enforcement policies. In applying these principles, prosecutors must consider the practices
and policies of the appropriate Division of the Department, and must comply with those policies
to the extent required.

B. Comment: In determining whether to charge a corporation, prosecutors should take
into account federal law enforcement priorities as discussed above. See USAM § 9-27-230. In
addition, however, prosecutors must be aware of the specific policy goals and incentive programs
established by the respective Divisions and regulatory agencies. Thus, whereas natural persons
may be given incremental degrees of credit (ranging from immunity to lesser charges to
sentencing considerations) for turning themselves in, making statements against their penal
interest, and cooperating in the government's investigation of their own and others' wrongdoing,
the same approach may not be appropriate in all circumstances with respect to corporations. As
an example, it is entirely proper in many investigations for a prosecutor to consider the
corporation's pre-indictment conduct, e.g.,voluntary disclosure, cooperation, remediation or
restitution, in determining whether to seek an indictment. However, this would not necessarily be
appropriate in an antitrust investigation, in which antitrust violations, by definition, go to the





heart of the corporation's business and for which the Antitrust Division has therefore established
a firm policy, understood in the business community, that credit should not be given at the
charging stage for a compliance program and that amnesty is available only to the first
corporation to make full disclosure to the government. As another example, the Tax Division has
a strong preference for prosecuting responsible individuals, rather than entities, for corporate tax
offenses. Thus, in determining whether or not to charge a corporation, prosecutors should consult
with the Criminal, Antitrust, Tax, and Environmental and Natural Resources Divisions, if
appropriate or required.

IV. Charging a Corporation: Pervasiveness of Wrongdoing Within the Corporation

A. General Principle: A corporation can only act through natural persons, and it is
therefore held responsible for the acts of such persons fairly attributable to it. Charging a
corporation for even minor misconduct may be appropriate where the wrongdoing was pervasive
and was undertaken by a large number of employees or by all the employees in a particular role
within the corporation, e.g., salesmen or procurement officers, or was condoned by upper
management. On the other hand, in certain limited circumstances, it may not be appropriate to
impose liability upon a corporation, particularly one with a compliance program in place, under a
strict respondeat superior theory for the single isolated act of a rogue employee. There is, of
course, a wide spectrum between these two extremes, and a prosecutor should exercise sound
discretion in evaluating the pervasiveness of wrongdoing within a corporation.

B. Comment: Of these factors, the most important is the role of management. Although
acts of even low-level employees may result in criminal liability, a corporation is directed by its
management and management is responsible for a corporate culture in which criminal conduct is
either discouraged or tacitly encouraged. As stated in commentary to the Sentencing Guidelines:

Pervasiveness [is] case specific and [will] depend on the number, and degree of
responsibility, of individuals [with] substantial authority ... who participated in,
condoned, or were willfully ignorant of the offense. Fewer individuals need to be
involved for a finding of pervasiveness if those individuals exercised a relatively
high degree of authority. Pervasiveness can occur either within an organization as
a whole or within a unit of an organization.

USSG §8C2.5, comment. (n. 4).
V. Charging a Corporation: The Corporation's Past History
A. General Principle: Prosecutors may consider a corporation's history of similar

conduct, including prior criminal, civil, and regulatory enforcement actions against it, in
determining whether to bring criminal charges.





B. Comment: A corporation, like a natural person, is expected to learn from its mistakes.
A history of similar conduct may be probative of a corporate culture that encouraged, or at least
condoned, such conduct, regardless of any compliance programs. Criminal prosecution of a
corporation may be particularly appropriate where the corporation previously had been subject to
non-criminal guidance, warnings, or sanctions, or previous criminal charges, and yet it either had
not taken adequate action to prevent future unlawful conduct or had continued to engage in the
conduct in spite of the warnings or enforcement actions taken against it. In making this
determination, the corporate structure itself, e.g., subsidiaries or operating divisions, should be
ignored, and enforcement actions taken against the corporation or any of its divisions,
subsidiaries, and affiliates should be considered. See USSG § 8C2.5(c) & comment. (n. 6).

VI. Charging a Corporation: Cooperation and Voluntary Disclosure

A. General Principle: In determining whether to charge a corporation, that corporation's
timely and voluntary disclosure of wrongdoing and its willingness to cooperate with the
government's investigation may be relevant factors. In gauging the extent of the corporation's
cooperation, the prosecutor may consider the corporation's willingness to identify the culprits
within the corporation, including senior executives; to make witnesses available; to disclose the
complete results of its internal investigation; and to waive attorney-client and work product
protection.

B. Comment: In investigating wrongdoing by or within a corporation, a prosecutor is
likely to encounter several obstacles resulting from the nature of the corporation itself. It will
often be difficult to determine which individual took which action on behalf of the corporation.
Lines of authority and responsibility may be shared among operating divisions or departments,
and records and personnel may be spread throughout the United States or even among several
countries. Where the criminal conduct continued over an extended period of time, the culpable or
knowledgeable personnel may have been promoted, transferred, or fired, or they may have quit or
retired. Accordingly, a corporation's cooperation may be critical in identifying the culprits and
locating relevant evidence.

In some circumstances, therefore, granting a corporation immunity or amnesty or pretrial
diversion may be considered in the course of the government's investigation. In such
circumstances, prosecutors should refer to the principles governing non-prosecution agreements
generally. See USAM § 9-27.600-650. These principles permit a non prosecution agreement in
exchange for cooperation when a corporation's "timely cooperation appears to be necessary to the
public interest and other means of obtaining the desired cooperation are unavailable or would not
be effective." Prosecutors should note that in the case of national or multi-national corporations,
multi-district or global agreements may be necessary. Such agreements may only be entered into
with the approval of each affected district or the appropriate Department official. See USAM §9-
27.641.





In addition, the Department, in conjunction with regulatory agencies and other executive
branch departments, encourages corporations, as part of their compliance programs, to conduct
internal investigations and to disclose their findings to the appropriate authorities. Some
agencies, such as the SEC and the EPA, as well as the Department's Environmental and Natural
Resources Division, have formal voluntary disclosure programs in which self-reporting, coupled
with remediation and additional criteria, may qualify the corporation for amnesty or reduced
sanctions.” Even in the absence of a formal program, prosecutors may consider a corporation's
timely and voluntary disclosure in evaluating the adequacy of the corporation's compliance
program and its management's commitment to the compliance program. However, prosecution
and economic policies specific to the industry or statute may require prosecution notwithstanding
a corporation's willingness to cooperate. For example, the Antitrust Division offers amnesty only
to the first corporation to agree to cooperate. This creates a strong incentive for corporations
participating in anti-competitive conduct to be the first to cooperate. In addition, amnesty,
immunity, or reduced sanctions may not be appropriate where the corporation's busingss is
permeated with fraud or other crimes.

One factor the prosecutor may weigh in assessing the adequacy of a corporation's
cooperation is the completeness of its disclosure including, if necessary, a waiver of the
attorney-client and work product protections, both with respect to its internal investigation and
with respect to communications between specific officers, directors and employees and counsel.
Such waivers permit the government to obtain statements of possible witnesses, subjects, and
targets, without having to negotiate individual cooperation or immunity agreements. In addition,
they are often critical in enabling the government to evaluate the completeness of a corporation's
voluntary disclosure and cooperation. Prosecutors may, therefore, request a waiver in appropriate
circumstances.” The Department does not, however, consider waiver of a corporation's attorney-
client and work product protection an absolute requirement, and prosecutors should consider the
willingness of a corporation to waive such protection when necessary to provide timely and
complete information as one factor in evaluating the corporation's cooperation.

Another factor to be weighed by the prosecutor is whether the corporation appears to be
protecting its culpable employees and agents. Thus, while cases will differ depending on the
circumstances, a corporation's promise of support to culpable employees and agents, either

2 In addition, the Sentencing Guidelines reward voluntary disclosure and cooperation with

a reduction in the corporation’s offense level. See USSG §8C2.5)g).

3 This waiver should ordinarily be limited to the factual internal investigation and any

contemporaneous advice given to the corporation concerning the conduct at issue. Except in
unusual circumstances, prosecutors should not seek a waiver with respect to communications and
work product related to advice concerning the government’s criminal investigation.
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through the advancing of attorneys fees,* through retaining the employees without sanction for
their misconduct, or through providing information to the employees about the government's
investigation pursuant to a joint defense agreement, may be considered by the prosecutor in
weighing the extent and value of a corporation's cooperation. By the same token, the prosecutor
should be wary of attempts to shield corporate officers and employees from lability by a
willingness of the corporation to plead guilty.

Another factor to be weighed by the prosecutor is whether the corporation, while
purporting to cooperate, has engaged in conduct that impedes the investigation (whether or not
rising to the level of criminal obstruction). Examples of such conduct include: overly broad
assertions of corporate representation of employees or former employees; inappropriate
directions to employees or their counsel, such as directions not to cooperate openly and fully with
the investigation including, for example, the direction to decline to be interviewed; making
presentations or submissions that contain misleading assertions or omissions; incomplete or
delayed production of records; and failure to promptly disclose illegal conduct known to the
corporation.

Finally, a corporation's offer of cooperation does not automatically entitle it to immunity
from prosecution. A corporation should not be able to escape liability merely by offering up its
directors, officers, employees, or agents as in lieu of its own prosecution. Thus, a corporation's
willingness to cooperate is merely one relevant factor, that needs to be considered in conjunction
with the other factors, particularly those relating to the corporation's past history and the role of
management in the wrongdoing.

VII. Charging a Corporation: Corporate Compliance Programs

A. General Principle: Compliance programs are established by corporate management to
prevent and to detect misconduct and to ensure that corporate activities are conducted in
accordance with all applicable criminal and civil laws, regulations, and rules. The Department
encourages such corporate self-policing, including voluntary disclosures to the government of
any problems that a corporation discovers on its own. However, the existence of a compliance
program is not sufficient, in and of itself, to justify not charging a corporation for criminal
conduct undertaken by its officers, directors, employees, or agents. Indeed, the commission of
such crimes in the face of a compliance program may suggest that the corporate management is
not adequately enforcing its program. In addition, the nature of some crimes, e.g., antitrust
violations, may be such that national law enforcement policies mandate prosecutions of
corporations notwithstanding the existence of a compliance program.

4 Some states require corporations to pay the legal fees of officers under investigation prior

to a formal determination of their guilt. Obviously, a corporation’s compliance with governing
law should not be considered a failure to cooperate.
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B. Comment: A corporate compliance program, even one specifically prohibiting the
very conduct in question, does not absolve the corporation from criminal liability under the
doctrine of respondeat superior. See United States v. Basic Construction Co., 711 F.2d 570 (4®
Cir. 1983) ("a corporation may be held criminally responsible for antitrust violations committed
by its employees if they were acting within the scope of their authority, or apparent authority, and
for the benefit of the corporation, even if... such acts were against corporate policy or express
instructions."). In United States v. Hilton Hotels Corp., 467 F.2d 1000 (9" Cir. 1972), cert.
denied, 409 U.S. 1125 (1973), the Ninth Circuit affirmed antitrust liability based upon a
purchasing agent for a single hotel threatening a single supplier with a boycott unless it paid dues
to a local marketing association, even though the agent's actions were contrary to corporate
policy and directly against express instructions from his superiors. The court reasoned that
Congress, in enacting the Sherman Antitrust Act, "intended to impose liability upon business
entities for the acts of those to whom they choose to delegate the conduct of their affairs, thus
stimulating a maximum effort by owners and managers to assure adherence by such agents to the
requirements of the Act." It concluded that "general policy statements" and even direct
instructions from the agent's superiors were not sufficient; "Appellant could not gain exculpation
by issuing general instructions without undertaking to enforce those instructions by means
commensurate with the obvious risks." See also United States v. Beusch, 596 F.2d 871, 878 (9*
Cir. 1979) ("[A] corporation may be liable for the acts of its employees done contrary to express
instructions and policies, but ... the existence of such instructions and policies may be considered
in determining whether the employee in fact acted to benefit the corporation."); United States v.
American Radiator & Standard Sanitary Corp., 433 F.2d 174 (3" Cir. 1970) (affirming
conviction of corporation based upon its officer's participation in price-fixing scheme, despite
corporation's defense that officer's conduct violated its "rigid anti-fraternization policy" against
any socialization (and exchange of price information) with its competitors; "When the act of the
agent is within the scope of his employment or his apparent authority, the corporation is held
legally responsible for it, although what he did may be contrary to his actual instructions and may
be unlawful.").

While the Department recognizes that no compliance program can ever prevent all
criminal activity by a corporation's employees, the critical factors in evaluating any program are
whether the program is adequately designed for maximum effectiveness in preventing and
detecting wrongdoing by employees and whether corporate management is enforcing the program

> Although this case and Basic Construction are both antitrust cases, their reasoning applies

to other criminal violations. In the Hilton case, for instance, the Ninth Circuit noted that
Sherman Act violations are commercial offenses “usually motivated by a desire to enhance
profits,” thus, bringing the case within the normal rule that a “purpose to benefit the corporation
is necessary to bring the agent’s acts within the scope of his employment.” 467 F.2d at 1006 &
n4. In addition, in United States v. Automated Medical Laboratories, 770 F.2d 399, 406 n.5 (4™
Cir. 1985), the Fourth Circuit stated “that Basic Construction states a generally applicable rule on
corporate criminal liability despite the fact that it addresses violations of the antitrust laws.”
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or is tacitly encouraging or pressuring employees to engage in misconduct to achieve business
objectives. The Department has no formal guidelines for corporate compliance programs. The
fundamental questions any prosecutor should ask are: "Is the corporation's compliance program
well designed?" and "Does the corporation's compliance program work?" In answering these
questions, the prosecutor should consider the comprehensiveness of the compliance program; the
extent and pervasiveness of the criminal conduct; the number and level of the corporate
employees involved; the seriousness, duration, and frequency of the misconduct; and any
remedial actions taken by the corporation, including restitution, disciplinary action, and revisions
to corporate compliance programs.® Prosecutors should also consider the promptness of any
disclosure of wrongdoing to the government and the corporation's cooperation in the
government's investigation. In evaluating compliance programs, prosecutors may consider
whether the corporation has established corporate governance mechanisms that can effectively
detect and prevent misconduct. For example, do the corporation’s directors exercise independent
review over proposed corporate actions rather than unquestioningly ratifying officers’
recommendations; are the directors provided with information sufficient to enable the exercise of
independent judgment, are internal audit functions conducted at a level sufficient to ensure their
independence and accuracy and have the directors established an information and reporting
system in the organization reasonable designed to provide management and the board of directors
with timely and accurate information sufficient to allow them to reach an informed decision
regarding the organization’s compliance with the law. /n re: Caremark, 698 A.2d 959 (Del. Ct.
Chan. 1996).

Prosecutors should therefore attempt to determine whether a corporation's compliance
program is merely a "paper program" or whether it was designed and implemented in an effective
manner. In addition, prosecutors should determine whether the corporation has provided for a
staff sufficient to audit, document, analyze, and utilize the results of the corporation's compliance
efforts. In addition, prosecutors should determine whether the corporation's employees are
adequately informed about the compliance program and are convinced of the corporation's
commitment to it. This will enable the prosecutor to make an informed decision as to whether the
corporation has adopted and implemented a truly effective compliance program that, when
consistent with other federal law enforcement policies, may result in a decision to charge only the
corporation's employees and agents.

Compliance programs should be designed to detect the particular types of misconduct
most likely to occur in a particular corporation's line of business. Many corporations operate in
complex regulatory environments outside the normal experience of criminal prosecutors.
Accordingly, prosecutors should consult with relevant federal and state agencies with the
expertise to evaluate the adequacy of a program's design and implementation. For instance, state
and federal banking, insurance, and medical boards, the Department of Defense, the Department

6 For a detailed review of these and other factors concerning corporate compliance

programs, see United States Sentencing Commission, GUIDELINES MANUAL, §8A1 2,
comment. (n.3(k)) (Nov. 1997). See also USSG §8C2.5(f)
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of Health and Human Services, the Environmental Protection Agency, and the Securities and
Exchange Commission have considerable experience with compliance programs and can be very
helpful to a prosecutor in evaluating such programs. In addition, the Fraud Section of the
Criminal Division, the Commercial Litigation Branch of the Civil Division, and the
Environmental Crimes Section of the Environment and Natural Resources Division can assist
U.S. Attorneys' Offices in finding the appropriate agency office and in providing copies of
compliance programs that were developed in previous cases.

VIII. Charging a Corporation: Restitution and Remediation

A. General Principle: Although neither a corporation nor an individual target may avoid
prosecution merely by paying a sum of money, a prosecutor may consider the corporation's
willingness to make restitution and steps already taken to do so. A prosecutor may also consider
other remedial actions, such as implementing an effective corporate compliance program,
improving an existing compliance program, and disciplining wrongdoers, in determining whether
to charge the corporation.

B. Comment: In determining whether or not a corporation should be prosecuted, a
prosecutor may consider whether meaningful remedial measures have been taken, including
employee discipline and full restitution.” A corporation's response to misconduct says much
about its willingness to ensure that such misconduct does not recur. Thus, corporations that fully
recognize the seriousness of their misconduct and accept responsibility for it should be taking
steps to implement the personnel, operational, and organizational changes necessary to establish
an awareness among employees that criminal conduct will not be tolerated. Among the factors
prosecutors should consider and weigh are whether the corporation appropriately disciplined the
wrongdoers and disclosed information concerning their illegal conduct to the government.

Employee discipline is a difficult task for many corporations because of the human
element involved and sometimes because of the seniority of the employees concerned. While
corporations need to be fair to their employees, they must also be unequivocally committed, at all
levels of the corporation, to the highest standards of legal and ethical behavior. Effective internal
discipline can be a powerful deterrent against improper behavior by a corporation's employees. In
evaluating a corporation's response to wrongdoing, prosecutors may evaluate the willingness of
the corporation to discipline culpable employees of all ranks and the adequacy of the discipline
imposed. The prosecutor should be satisfied that the corporation's focus is on the integrity and
credibility of its remedial and disciplinary measures rather than on the protection of the
wrongdoers.

7 For example, the Antitrust Division’s amnesty policy requires that “[w]here possible, the

corpoaration [make] restitution to injured parties....”
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In addition to employee discipline, two other factors used in evaluating a corporation's
remedial efforts are restitution and reform. As with natural persons, the decision whether or not
to prosecute should not depend upon the target's ability to pay restitution. A corporation's efforts
to pay restitution even in advance of any court order is, however, evidence of its "acceptance of
responsibility” and, consistent with the practices and policies of the appropriate Division of the
Department entrusted with enforcing specific criminal laws, may be considered in determining
whether to bring criminal charges. Similarly, although the inadequacy of a corporate compliance
program is a factor to consider when deciding whether to charge a corporation, that corporation's
quick recognition of the flaws in the program and its efforts to improve the program are also
factors to consider.

IX. Charging a Corporation: Collateral Consequences

A. General Principle: Prosecutors may consider the collateral consequences of a
corporate criminal conviction in determining whether to charge the corporation with a criminal
offense.

B. Comment: One of the factors in determining whether to charge a natural person or a
corporation is whether the likely punishment is appropriate given the nature and seriousness of
the crime. In the corporate context, prosecutors may take into account the possibly substantial
consequences to a corporation's officers, directors, employees, and shareholders, many of whom
may, depending on the size and nature (e.g., publicly vs. closely held) of the corporation and their
role in its operations, have played no role in the criminal conduct, have been completely unaware
of it, or have been wholly unable to prevent it. Prosecutors should also be aware of non-penal
sanctions that may accompany a criminal charge, such as potential suspension or debarment from
eligibility for government contracts or federal funded programs such as health care. Whether or
not such non-penal sanctions are appropriate or required in a particular case is the responsibility
of the relevant agency, a decision that will be made based on the applicable statutes, regulations,
and policies.

Virtually every conviction of a corporation, like virtually every conviction of an
individual, will have an impact on innocent third parties, and the mere existence of such an effect
is not sufficient to preclude prosecution of the corporation. Therefore, in evaluating the severity
of collateral consequences, various factors already discussed, such as the pervasiveness of the
criminal conduct and the adequacy of the corporation's compliance programs, should be
considered in determining the weight to be given to this factor. For instance, the balance may tip
in favor of prosecuting corporations in situations where the scope of the misconduct in a case is
widespread and sustained within a corporate division (or spread throughout pockets of the
corporate organization). In such cases, the possible unfairness of visiting punishment for the
corporation's crimes upon shareholders may be of much less concern where those shareholders
have substantially profited, even unknowingly, from widespread or pervasive criminal activity.
Similarly, where the top layers of the corporation's management or the shareholders of a
closely-held corporation were engaged in or aware of the wrongdoing and the conduct at issue
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was accepted as a way of doing business for an extended period, debarment may be deemed not
collateral, but a direct and entirely appropriate consequence of the corporation's wrongdoing,

The appropriateness of considering such collateral consequences and the weight to be
given them may depend on the special policy concerns discussed in section I, supra.

X. Charging a Corporation: Non-Criminal Alternatives

A. General Principle: Although non-criminal alternatives to prosecution often exist,
prosecutors may consider whether such sanctions would adequately deter, punish, and
rehabilitate a corporation that has engaged in wrongful conduct. In evaluating the adequacy of
non-criminal alternatives to prosecution, e.g., civil or regulatory enforcement actions, the
prosecutor may consider all relevant factors, including:

1. the sanctions available under the alternative means of disposition;
2. the likelihood that an effective sanction will be imposed; and
3. the effect of non-criminal disposition on Federal law enforcement interests.

B. Comment: The primary goals of criminal law are deterrence, punishment, and
rehabilitation. Non-criminal sanctions may not be an appropriate response to an egregious
violation, a pattern of wrongdoing, or a history of non-criminal sanctions without proper
remediation. In other cases, however, these goals may be satisfied without the necessity of
instituting criminal proceedings. In determining whether federal criminal charges are appropriate,
the prosecutor should consider the same factors (modified appropriately for the regulatory
context) considered when determining whether to leave prosecution of a natural person to
another jurisdiction or to seek non-criminal alternatives to prosecution. These factors include:
the strength of the regulatory authority's interest; the regulatory authority's ability and willingness
to take effective enforcement action; the probable sanction if the regulatory authority's
enforcement action is upheld; and the effect of a non-criminal disposition on Federal law
enforcement interests. See USAM §§ 9-27.240, 9-27.250.

XI. Charging a Corporation: Selecting Charges
A. General Principle: Once a prosecutor has decided to charge a corporation, the
prosecutor should charge, or should recommend that the grand jury charge, the most serious

offense that is consistent with the nature of the defendant's conduct and that is likely to result in a
sustainable conviction.
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B. Comment: Once the decision to charge is made, the same rules as govern charging
natural persons apply. These rules require "a faithful and honest application of the Sentencing
Guidelines" and an "individualized assessment of the extent to which particular charges fit the
specific circumstances of the case, are consistent with the purposes of the Federal criminal code,
and maximize the impact of Federal resources on crime." See USAM § 9-27.300. In making this
determination, "it is appropriate that the attorney for the government consider, inter alia, such
factors as the sentencing guideline range yielded by the charge, whether the penalty yielded by
such sentencing range ... is proportional to the seriousness of the defendant's conduct, and
whether the charge achieves such purposes of the criminal law as punishment, protection of the
public, specific and general deterrence, and rehabilitation.” See Attorney General's
Memorandum, dated October 12, 1993.

XII. Plea Agreements with Corporations

A. General Principle: In negotiating plea agreements with corporations, prosecutors
should seek a plea to the most serious, readily provable offense charged. In addition, the terms of
the plea agreement should contain appropriate provisions to ensure punishment, deterrence,
rehabilitation, and compliance with the plea agreement in the corporate context. Although special
circumstances may mandate a different conclusion, prosecutors generally should not agree to
accept a corporate guilty plea in exchange for non-prosecution or dismissal of charges against
individual officers and employees.

B. Comment: Prosecutors may enter into plea agreements with corporations for the same
reasons and under the same constraints as apply to plea agreements with natural persons. See
USAM §§ 9-27.400-500. This means, infer alia, that the corporation should be required to plead
guilty to the most serious, readily provable offense charged. As is the case with individuals, the
attorney making this determination should do so "on the basis of an individualized assessment of
the extent to which particular charges fit the specific circumstances of the case, are consistent
with the purposes of the federal criminal code, and maximize the impact of federal resources on
crime. In making this determination, the attorney for the government considers, inter alia, such
factors as the sentencing guideline range yielded by the charge, whether the penalty yielded by
such sentencing range ... is proportional to the seriousness of the defendant's conduct, and
whether the charge achieves such purposes of the criminal law as punishment, protection of the
public, specific and general deterrence, and rehabilitation." See Attorney General's
Memorandum, dated October 12, 1993. In addition, any negotiated departures from the
Sentencing Guidelines must be justifiable under the Guidelines and must be disclosed to the
sentencing court. A corporation should be made to realize that pleading guilty to criminal
charges constitutes an admission of guilt and not merely a resolution of an inconvenient
distraction from its business. As with natural persons, pleas should be structured so that the
corporation may not later "proclaim lack of culpability or even complete innocence." See USAM
§§ 9-27.420(b)(4), 9-27.440, 9-27.500. Thus, for instance, there should be placed upon the record
a sufficient factual basis for the plea to prevent later corporate assertions of innocence.

14





A corporate plea agreement should also contain provisions that recognize the nature of
the corporate "person” and ensure that the principles of punishment, deterrence, and
rehabilitation are met. In the corporate context, punishment and deterrence are generally
accomplished by substantial fines, mandatory restitution, and institution of appropriate
compliance measures, including, if necessary, continued judicial oversight or the use of special
masters. See USSG §§ 8B1.1, 8C2.1, ef seq. In addition, where the corporation is a government
contractor, permanent or temporary debarment may be appropriate. Where the corporation was
engaged in government contracting fraud, a prosecutor may not negotiate away an agency's right
to debar or to list the corporate defendant.

In negotiating a plea agreement, prosecutors should also consider the deterrent value of
prosecutions of individuals within the corporation. Therefore, one factor that a prosecutor may
consider in determining whether to enter into a plea agreement is whether the corporation is
seeking immunity for its employees and officers or whether the corporation is willing to
cooperate in the investigation of culpable individuals. Prosecutors should rarely negotiate away
individual criminal liability in a corporate plea.

Rehabilitation, of course, requires that the corporation undertake to be law-abiding in the
future. It is, therefore, appropriate to require the corporation, as a condition of probation, to
implement a compliance program or to reform an existing one. As discussed above, prosecutors
may consult with the appropriate state and federal agencies and components of the Justice
Department to ensure that a proposed compliance program is adequate and meets industry
standards and best practices. See section VII, supra.

In plea agreements in which the corporation agrees to cooperate, the prosecutor should
ensure that the cooperation is complete and truthful. To do so, the prosecutor may request that
the corporation waive attorney-client and work product protection, make employees and agents
available for debriefing, disclose the results of its internal investigation, file appropriate certified
financial statements, agree to governmental or third-party audits, and take whatever other steps
are necessary to ensure that the full scope of the corporate wrongdoing is disclosed and that the
responsible culprits are identified and, if appropriate, prosecuted. See generally section VIII,
supra.
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U.S. Department of Justice

Office of the Deputy Attorney Genera

The Deputy Attorney General Washington.D.C. 20530

MEMORANDUM

TO: Heads of Department Components
United States Attorneys

FROM: Paul J. McNulty
Deputy Attorney Genera

SUBJECT:  Principles of Federal Prosecution of Business Organizations

The Department experienced unprecedented success in prosecuting corporate fraud
during the last four years. We have aggressively rooted out corruption in financial markets and
corporate board rooms across the country. Federal prosecutors should bejustifiably proud that
the information used by our nation's financial markets is more reliable, our retirement plans are
more secure, and the investing public is better protected as a result of our efforts. The most
sgnificant result of this enforcement initiative isthat corporations increasingly recognize the
need for self-policing, self-reporting, and cooperation with law enforcement. Through their sdf-
regulation efforts, fraud undoubtedly is being prevented, sparing shareholders from the financial
harm accompanying corporate corruption. The Department must continue to encourage these
efforts.

Though much has been accomplished, the work of protecting the integrity of the
marketplace continues. Aswe press forward in our enforcement duties, it is appropriate that we
consider carefully proposals which could make our efforts more effective. | remain convinced
that the fundamenta principles that have guided our enforcement practices are sound. In
particular, our corporate charging principles are not only familiar, but they arc welcomed by most
corporations in our country because good corporate leadership shares many of our goals. Like
federal prosecutors, corporate leaders must take action to protect shareholders, preserve corporate
value, and promote honesty and fair dealing with the investing public.

We have heard from responsible corporate officials recently about the challenges they
face in discharging their duties to the corporation while responding in a meaningful way to a
government investigation. Many of those associated with the corporate legal community have
expressed concern that our practices may be discouraging full and candid communications
between corporate employees and lega counsel. To the extent this is happening, it was never the
intention of the Department for our corporate charging principles to cause such aresult.
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Therefore, I have decided to adjust certain aspects of our policy in ways that will further
promote public confidence in the Department, encourage corporate fraud prevention efforts, and
clarify our goals without sacrificing our ability to prosccute these important cases effectively.
The new language expands upon the Department’s long-standing policies concerning how we
evaluate the authenticity of a corporation’s cooperation with a government investigation.

This memorandum supersedes and replaces guidance contained in the Memorandum from
Deputy Attorney General Larry D. Thompson entitled Principles of Federal Prosecution of
Business Organizations (January 20, 2003) (the “Thompson Memorandum™) and the
Memorandum from the Acting Deputy Attorney General Robert D. McCallum, Jr. entitled
Waiver of Corporate Attorney-Client and Work Product Protections (October 21, 2005)(1he
“McCallum Memorandum™).
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MEMORANDUM

TO: Heads of Department Components
United States Attorneys

FROM: Paul J. McNulty
Deputy Attorney Genera

SUBJECT:  Principles of Federa Prosecution of Business Organizations

Federal Prosecution of Business Organizations'
l. Duties of the Federa Prosecutor; Duties of Corporate Leaders

The prosecution of corporate crime isa high priority for the Department of Justice. By
investigating wrongdoing and bringing charges for crimina conduct, the Department plays an
important role in protecting investors and ensuring public confidence in business entities and in
the investment markets in which those entities participate. In this respect, federal prosecutors
and corporate leaders share a common goal. Directors and officers owe afiduciary duty to a
corporation's shareholders, the corporation's true owners, and they owe duties of honest dealing
to the investing public in connection with the corporation's regulatory filings and public
statements. The faithful execution of these duties by corporate |eadership serves the same values
in promoting public trust and confidence that our criminal prosecutions are designed to serve.

A prosecutor's duty to enforce the law requires the investigation and prosecution of
crimina wrongdoing if it isdiscovered. In carrying out this mission with the diligence and
resolve necessary to vindicate the important public interests discussed above, prosecutors should
be mindful of the common cause we share with responsible corporate leaders. Prosecutors
should also be mindful that confidence in the Department is affected both by the results we
achieve and by the real and perceived ways in which we achieve them. Thus, the manner in

1 While these guidelines refer to corporations, they apply to the consideration of the
prosecution of al types of business organizations, including partnerships, sole proprietorships,
government entities, and unincorporated associations.
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which we do our job as prosecutors — the professionalism we demonstrate, our resourcefulness in
seeking information, and our willingness to secure the facts in a manner that encourages
corporate compliance and self-regulation — impacts public perception of our mission. Federal
prosecutors recognize that they must maintain public confidence in the way in which they
exercise their charging discretion, and that professionalism and civility have always played an
important part in putting these principles into action.

II. Charging a Corporation: General Principles

A. General Principle: Corporations should not be treated leniently because of their
artificial nature nor should they be subject to harsher treatment. Vigorous enforcement of the
criminal laws against corporate wrongdoers, where appropriate, results in great benefits for law
enforcement and the public, particularly in the area of white collar crime. Indicting corporations
for wrongdeing enables the government to address and be a force for positive change of
corporate cullure, alter corporate behavior, and prevent, discover, and punish white collar crime.

B. Comment: In all cases involving corporate wrongdoing, prosecutors should consider
the factors discussed herein. TFirst and foremost, prosecutors should be aware of the important
public benefits that may flow from indicting a corporation in appropriate cases. For instance,
corporations are likely to take immediate remedial steps when cone is indicted for criminal
conduct that is pervasive throughout a particular industry, and thus an indictment often provides
a uniqgue opportunity for deterrence on a massive scale. In addition, a corporate indictment may
result in specific deterrence by changing the culture of the indicted corporation and the behavior
of its employees. Finally, certain crimes that carry with them a substantial risk of great public
harm, ¢.g., environmental crimes or financial frauds, are by their nature most likely to be
committed by businesses, and there may, therefore, be a substantial federal interest in indicting
the corporation.

Charging a corporation, however, does not mean that individual directors, officers,
employees, or shareholders should not also be charged. Prosecution of a corporation is not a
substitute for the prosecution of criminally culpable individuals within or without the
corporation. Because a corporation can act only through individuals, imposition of individual
criminal liability may provide the strongest deterrent against future corporate wrongdoing. Only
rarely should provable individual culpability not be pursued, even in the face of an offer of a
corporate guilty plea or some other disposition of the charges against the corporation,

Corporations are "legal persons," capable of suing and being sued, and capable of
committing crimes, Under the doctrine of respondeat superior, a corporation may be held
criminally liable for the illegal acts of its directors, officers, employees, and agents. To hold a
corporation liable for these actions, the government must establish that the corporate agent's
actions (I) were within the scope of his duties and (i1) were intended, at least in parl, to benefit
the corporation. In all cases involving wrongdoing by corporate agents, prosecutors should
consider the corporation, as well as the responsible individuals, as potential criminal targets.
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Agents, however, may act for mixed reasons ~ both for self-aggrandizement (both direct
and indirect) and for the benefit of the corporation, and a corporation may be held liable as long
as one motivation of its agent is to benefit the corporation. See United Sates v. Potter, 463 F.3d
9, 25 (1% Cir. 2006) (stating that the test to determine whether an agent is acting within the scope
of employment is whether the agent is performing acts of the kind which he is authorized to
perform, and those acts are motivated—at least in part-by an intent to benefit the corporation ).
In United States v. Automated Medical Laboratories, 770 F.2d 399 (4th Cir. 1985), the Fourth
Circuit affirmed acorporation’s conviction for the actions of asubsidiary's employee despite its
claim that the employee was acting for his own benefit, namely his "ambitious nature and his
desire to ascend the corporate ladder." The court stated, "Partucci was clearly acting in part to
benefit AML since his advancement within the corporation depended on AML's well-being and
its lack of difficulties with the FDA." Furthermore, in United Sales v. Sun-Diamond Growers of
California, 138 F.3d 961, 969-70 (D.C. Cir. 1998), aff'd on other grounds, 526 U.S. 398 (1999),
the D.C. Circuit rgjected a corporation's argument that it should not be held criminally liable for
the actions of its vice-president since the vice-president's "scheme was designed to — and did in
fact — defraud [the corporation], not benefit it." According to the court, the fact that the vice-
president deceived the corporation and used its money to contribute illegaly to a congressiona
campaign did not preclude avalid finding that he acted to benefit the corporation. Part of the
vice-president'sjob was to cultivate the corporation’s relationship with the congressiona
candidate's brother, the Secretary of Agriculture. Therefore, the court held, thejury was entitled
to conclude that the vice-president had acted with an intent, "however befuddled,” to further the
interests of hisemployer. See also United Sates v. Cincotta, 689 F.2d 238, 241-42 (1% Cir.
1982) (upholding a corporation's conviction, notwithstanding the substantial personal benefit
reaped by its miscreant agents, because the fraudulent scheme required money to pass through
the corporation's treasury and the fraudulently obtained goods were resold to the corporation's
customers in the corporation's name).

Moreover, the corporation need not even necessarily profit from its agent's actions for it
to be held liable. In Automated Medical Laboratories, the Fourth Circuit stated:

[B]enefit is not a "touchstone of crimina corporate liability; benefit at best isan
evidential, not an operative, fact." Thus, whether the agent's actions ultimately redounded
to the benefit of the corporation is less significant than whether the agent acted with the
intent to benefit the corporation. The basic purpose of requiring that an agent have acted
with the intent to benefit the corporation, however, isto insulate the corporation from
criminal ligbility for actions of its agents which may be inimical to the interests of the
corporation or which may have been undertaken solely to advance the interests of that
agent or of a party other than the corporation.

770 F.2d at 407 (emphasis added; quoting Old Monastery Co. v. United Sates, 147 F.2d 905,
908 (4th Cir.), cert. denied, 326 U.S. 734 (1945)).
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(L. Charging a Corporation: Factors to Be Considered

A. General Principle: Generally, prosecutors apply the same factors in determining
whether to charge a corporation as they do with respect 1o individuals. See USAM § 9-27.220, ef
seq. Thus, the prosecutor must weigh all of the factors normally considered in the sound exercise
of prosecutorial judgment: the sufficiency of the evidence; the likelihood of success at trial; the
probable deterrent, rehabilitative, and other consequences of conviction; and the adequacy of
noncriminal approaches. See id. However, due to the nature of the corporate "person," some
additional factors are present. In conducting an investigation, determining whether to bring
charges, and negotiating plea agreements, prosecutors must consider the following factors in
reaching a decision as to the proper treatment of a corporate target:

1. the nature and seriousness of the offense, including the risk of harm to the public,
and applicable policies and prioritics, if any, governing the prosecution of
corporations for particular categories of crime (see section IV, infra);

2. the pervasiveness of wrongdoing within the corporation, including the complicity
in, or condonation of, the wrongdoing by corporate management (see section V,
infra),

3. the corporation's history of similar conduct, including prior ¢riminal, civil, and

regulatory enforcement actions against it (see section VI, infra);

4, the corporation's timely and veluntary disclosure of wrongdoing and its
willingness to cooperate in the invesiigation of its agents (see section VII, infra).

3, the existence and adequacy of the corporation’s pre-existing compliance program
(see section VIII, infra);

6. the corporation's remedial actions, including any efforts to implement an effective
corporate compliance program or 10 improve an existing one, to replace
responsible management, 1o discipline or terminate wrongdoers, to pay restitution,
and to cooperate with the relevant government agencies (see section IX, infra);

7. collateral consequences, including disproportionate harm to shareholders, pension
holders and employees not proven personally culpable and impact on the public
arising from the prosecution (see section X, infra);

8. the adequacy of the prosecution of individuals responsible for the corporation's
malfeasance; and

9. the adequacy of remedies such as civil or regulalory enforcement actions (see
section XI, infra).
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B. Comment: In determining whether to charge a corporation, the foregoing factors must
be considered. The factors listed in this section are intended to be illustrative of those that
should be considered and not a complete or exhaustive list. Some or all of these factors may or
may not apply to specific cases, and in some cases one factor may override all others. For
cxample, the nature and seriousness of the otfense may be such as to warrant prosccution
regardless of the other factors. In most cases, however, no single factor will be dispositive.
Further, national law enforcement policies in various enforcement areas may require that more or
less weight be given to certain of these factors than to others. Of course, prosecutors must
exercise their judgment in applying and balancing these factors and this process does not
mandate a particular result.

In making a decision to charge a corporation, the prosecutor generally has wide latitude in
determining when, whom, how, and even whether to prosecute for violations of federal criminal
law. In exercising that discretion, prosecutors should consider the following general statements
of principles that summarize appropriate considerations to be weighed and desirable practices 1o
be followed in discharging their prosecutorial responsibilities. In doing so, prosecutors should
ensure that the general purposes of the criminal law -- assurance of warranted punishment,
deterrence of further criminal conduct, protection of the public {rom dangerous and fraudulent
conduct, rehabilitation of offenders, and restitution for victims and affected communities -- are
adequately met, taking into account the special nature of the corporate "person."

IV, Charging a Corporation: Special Policy Concerns

A. General Principle: The nature and seriousness of the crime, including the risk of harm
to the public from the criminal conduct, are obviously primary factors in determining whether to
charge a corporation. In addition, corporate conduct, particularly that of national and
multi-national corporations, necessarily intersects with federal economic, taxation, and criminal
law enforcement policies. In applying these principles, prosecutors must consider the practices
and policies of the appropriate Division of the Department, and must comply with those policies
to the extent required.

B. Comment: In determining whether to charge a corporation, prosecutors should take
into account federal law enforcement priorities as discussed above. See USAM § 9-27-230. In
addition, however, prosccutors must be aware of the specific policy goals and incentive programs
established by the respective Divisions and regulatory agencies. Thus, whereas natural persons
may be given incremental degrees of credit (ranging from immunity to lesser charges to
sentencing considerations) for turning themselves in, making statements against their penal
interest, and cooperating in the government's investigation of their own and others' wrongdoing,
the same approach may not be appropriate in all circumstances with respect to corporations. As
an example, it is entircly proper in many investigations {or a proseculor to consider the
corporation's pre-indictment conduct, e.g.,voluntary disclosure, cooperation, remediation or
restitution, in determining whether to seek an indictment. However, this would not necessarily
be appropriate in an antitrust investigation, in which antitrust violations, by definition, go to the
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heart of the corporation’s business and for which the Antitrust Division has therefore established
a firm policy, understood in the business community, that credit should not be given at the
charging stage for a compliance program and that amnesty is available only to the first
corporation 1o make full disclosure 1o the government. As another example, the Tax Division

has a sirong preference for prosecuting responsible individuals, rather than entities, for corporate
tax offenses. Thus, in determining whether or not to charge a corporation, prosecutors must
consult with the Criminal, Antitrust, Tax, and Environmental and Natural Resources Divisions, if
appropriate or required.

V. Charging a Corporation: Pervasiveness of Wrongdoing Within the Corporation

A. General Principle: A corporation can only act through natural persons, and it is
therefore held responsible for the acts of such persons fairly attributable to it. Charging a
corporation for even minor misconduct may be appropriate where the wrongdeing was pervasive
and was undertaken by a large number of employees or by all the employees in a particular role
within the corporation, e.g., salesmen or procurement officers, or was condoned by upper
management. On the other hand, in certain limited circumstances, it may not be appropriate to
impose liability upon a corporation, particularly one with a compliance program in place, under a
strict respondeat siuperior theory for the single isolated act of a rogue employee. There is, of
course, a wide spectrum between these two extremes, and a prosecutor should exercise sound
discretion in evaluating the pervasiveness of wrongdoing within a corporation.

B. Comment: Of these factors, the most important is the role of management. Although
acts of even low-level employees may result in criminal liability, a corporation is directed by its
management and management is responsible for a corporate culture in which criminal conduct is
either discouraged or tacitly encouraged. As stated in commentary to the Sentencing Guidelines:

Pervasiveness [is] case specific and [will] depend on the number, and degree of
responsibility, of individuals [with] substantial authority ... who participated in,
condoned, or were willfully ignorant of the offense. Fewer individuals need to be
involved for a finding of pervasiveness il those individuals exercised a relatively high
degree of authority. Pervasiveness can occur either within an organization as a whole or
within a unit of an organization. See USSG §3C2.5, comment. (n. 4).

V1. Charging a Corporation: The Corporation’s Past History
A. General Principle: Prosecutors may censider a corporation's history of similar

conduct, including prior criminal, civil, and regulatory enforcement actions against it, in
determining whether to bring criminal charges.

B. Comment: A corporation, like a natural person, is expected to learn from its mistakes.
A history of similar conduct may be probative of a corporate culture that encouraged, or at least
condoned, such conduct, regardless of any compliance programs. Criminal prosecution of a
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corporation may be particularly appropriate where the corporation previously had been subject to
non-criminal guidance, warnings, or sanctions, or previous criminal charges, and it either had not
taken adequate action to prevent future unlawful conduct or had continued to engage inthe
conduct in spite of the warnings or enforcement actions taken against it. In making this
determination, the corporate structure itsdf, e.g., subsidiaries or operating divisions, should be
ignored, and enforcement actions taken against the corporation or any of its divisions,
subsidiaries, and affiliates should be considered. See USSG § 8C2.5(c) & comment.(n. 6).

VIl.  Charging aCorporation: The Vaue of Cooperation

A. Generd Principle: In determining whether to charge acorporation, that corporation's
timely and voluntary disclosure of wrongdoing and its cooperation with the government's
investigation may be relevant factors. In gauging the extent of the corporation's cooperation, the
prosecutor may consider, among other things, whether the corporation made a voluntary and
timely disclosure, and the corporation's willingness to provide relevant evidence and to identify
the culprits within the corporation, including senior executives.

B. Comment: Ininvestigating wrongdoing by or within acorporation, aprosecutor is
likely to encounter severa obstacles resulting from the nature of the corporation itsdlf. It will
often be difficult to determine which individual took which action on behalf of the corporation.
Lines of authority and responsibility may be shared among operating divisions or departments,
and records and personnel may be spread throughout the United States or even among severd
countries. Where the criminal conduct continued over an extended period of time, the culpable
or knowledgeable personnel may have been promoted, transferred, or fired, or they may have quit
or retired. Accordingly, acorporation's cooperation may becritical in identifying the cul prits and
locating relevant evidence. Relevant considerations in determining whether acorporation has
cooperated are st forth below.

1. Qualifying for Immunity, Amnesty or Pretrial Diversion

In some circumstances, granting acorporation immunity or amnesty or pretrial diversion
may be considered in the course of the government's investigation. In such circumstances,
prosecutors should refer to the principles governing non-prosecution agreements generally. See
USAM 8§89-27.600-650. These principles permit a non-prosecution agreement in exchange for
cooperation when acorporation's "timely cooperation appears to be necessary to the public
interest and other means of obtaining the desired cooperation are unavailable or would not be
effective” Prosecutors should note that in the case of national or multi-national corporations,
multi-district or globa agreements may be necessary. Such agreements may only be entered into
with the approval of each affected district or the appropriate Department officia. See USAM
§9-27.641.
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In addition, the Department, in conjunction with regulatory agencies and other executive
branch departments, encourages corporations, as part of their compliance programs, to conduct
internal investigations and to disclose their findings to the appropriate authorities. Some
agencies, such as the Securities and Exchange Commission and the Environmental Protection
Agency, as well as the Department's Environmental and Natural Resources Division, have forma
voluntary disclosure programs in which self-reporting, coupled with remediation and additional
criteria, may qualify the corporation for amnesty or reduced sanctions. Even in the absence of a
forma program, prosecutors may consider a corporation's timely and voluntary disclosure in
evaluating the adequacy of the corporation’'s compliance program and its management's
commitment to the compliance program. However, prosecution and economic policies specific
to the industry or statute may require prosecution notwithstanding a corporation's willingness to
cooperate. For example, the Antitrust Division offers amnesty only to the first corporation to
agree to cooperate. This creates a strong incentive for corporations participating in
anti-competitive conduct to be the first to cooperate. In addition, amnesty, immunity, or reduced
sanctions may not be appropriate where the corporation’'s business is permeated with fraud or
other crimes.

2. Waiving Attorney-Client and Work Product Protections”

The attorney-client and work product protections serve an extremely important function
inthe U.S. legd system. The attorney-client privilege is one of the oldest and most sacrosanct
privileges under U.S. law. See Upjohn v. United Sates, 449 U.S. 383, 389 (1976). Asthe
Supreme Court has stated "its purpose is to encourage full and frank communication between
attorneys and their clients and thereby promote broader public interests in the observance of law
and administration of justice." Id. The work product doctrine also serves similarly important
interests.

Waiver of attorney-client and work product protections is not a prerequisite to a finding
that acompany has cooperated in the government's investigation. However, a company's
disclosure of privileged information may permit the government to expedite its investigation. In
addition, the disclosure of privileged information may be critical in enabling the government to
evaluate the accuracy and completeness of the company's voluntary disclosure.

Prosecutors may only request waiver of attorney-client or work product protections when
there is alegitimate need for the privileged information to fulfill their law enforcement
obligations. A legitimate need for the information is not established by concluding it is merely

2 The Sentencing Guidelines reward voluntary disclosure and cooperation with a
reduction in the corporation's offense level. See USSG 88C2.5(g). The reference to
consideration of a corporation's waiver of attorney-client and work product protections in
reducing a corporation's culpability score in Application Note 12, was deleted effective
November 1,2006. See USSG 88C2.5(g), comment, (n. 12).
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desirable or convenient to obtain privileged information. The test requires a careful balancing of
important pelicy considerations underlying the attorney-client privilege and work product
doctrine and the law enforcement needs of the government’s investigation.

Whether there is a legitimate need depends upon:

(1) the likelihood and degree to which the privileged information will benefit the
government’s investigation;

(2) whether the information sought can be obtained in a timely and complete fashion by
using alternative means that do not require waiver;

(3) the completeness of the voluntary disclosure already provided; and
(4) the collateral consequences to a corporation of a waiver.

If a legitimate need exists, prosecutors should seek the least intrusive waiver necessary to
conduct a complete and thorough investigation, and should [cllow a step-by-step approach to
requesting information. Prosecutors should first request purely factual information, which may
or may not be privileged, relating to the underlying misconduct (“Category I'"). Examples of
Category I information could include, without limitation, copies of key doecuments, witness
statements, or purely factual interview memoranda regarding the underlying misconduct,
organization charls created by company counsel, factual chronologies, factual summaries, or
reports (or portions thereof) containing investigative facts documenied by counsel.

Before requesting that a corporation waive the attorney-client or work product protections
for Category | information, prosecutors must obtain written authorization from the United States
Attorney who must provide a copy of the request to, and consult with, the Assistant Attorney
General for the Criminal Division before granting or denying the request. A prosecutor’s request
to the United States Attorney for authorization to seek a waiver must set forth law enforcement’s
legitimate necd for the information and identify the scope of the waiver sought. A copy of each
waiver request and authorization for Category 1 information must be maintained in the files of the
United States Attorney. If the request is authorized, the United States Attorney must
communicate the request in writing to the corporation,

A corporation’s response to the government’s request for waiver of privilege for Category
I information may be considered in determining whether a corporation has cooperated in the
government’s investigation.
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Only if the purely factual information provides an incomplete basis to conduct a thorough
investigation should prosecutors then request that the corporation provide attorney-client
communications or non-factual attorney work product (“Category I1”). This information includes
legal advice given to the corporation before, during, and after the underlying misconduct
occurred.

This category of privileged information might include the production of attorney notes,
memoranda or reports (or portions thereof) containing counsel’s mental impressions and
conclusions, legal determinations rcached as a result of an internal investigation, or legal advice
given to the corporation.

Prosecutors are cautioned that Category 11 information should only be sought in rare
circumstances.

Before requesting that a corporation waive the attormey-client or work product protections
for Category Il information, the United States Attorney must obtain written authorization from
the Deputy Attorney General. A United States Attorney’s request for authorization to seek a
waiver must set forth law enforcement’s legitimale need for the information and identify the
scope of the waiver sought. A copy of each waiver request and authorization for Category Il
information must be maintained in the files of the Deputy Attorney General. If the request is
authorized, the United States Attorney must communicate the request in writing to the
corporation.

If a corporation declines to provide a waiver for Category Il information after a written
request from the United States Attorney, proseculors must not consider this declination against
the corporation in making a charging decision. Prosecutors may always favorably consider a
corporatton’s acquiescence to the government’s watver request in determining whether a
corporation has cooperated in the government’s investigation.

Requests for Category 1T information requiring the approval of the Deputy Atterney
General do not include:

(1) legal advice contemporaneous to the underlying misconduct when the corporation or
one of its employees is relying upon an advice-of-counsel defense; and

(2) legal advice or communications in furtherance of a crime or fraud, coming within the
crime-fraud exception to the attorney-client privilege.

In these two instances, prosecutors should follow the authorization process established for
requesting waiver {or Category [ information.
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For federal prosecutors in litigating Divisions within Main Justice, waiver requests for
Category | information must be submitted for approval to the Assistant Attorney General of the
Division and waiver requests for Category Il information must be submitted by the Assistant
Attorney Genera for approval to the Deputy Attorney General. If the request is authorized, the
Assistant Attorney General must communicate the request in writing to the corporation.

Federal prosecutors are not required to obtain authorization if the corporation voluntarily
offers privileged documents without a request by the government. However, voluntary waivers
must be reported to the United States Attorney or the Assistant Attorney General in the Division
where the case originated. A record of these reports must be maintained in the files of that
office.

3. Shielding Culpable Employees and Agents

Another factor to be weighed by the prosecutor is whether the corporation appears to be
protecting its culpable employees and agents. Thus, while cases will differ depending on the
circumstances, a corporation's promise of support to culpable employees and agents, e.g., through
retaining the employees without sanction for their misconduct or through providing information
to the employees about the government's investigation pursuant to ajoint defense agreement,
may be considered by the prosecutor in weighing the extent and value of a corporation's
cooperation.

Prosecutors generally should not take into account whether a corporation is advancing
attorneys' fees to employees or agents under investigation and indictment. Many state
indemnification statutes grant corporations the power to advance the lega fees of officers under
investigation prior to aforma determination of guilt. Asa consequence, many corporations enter
into contractual obligations to advance attorneys fees through provisions contained in their
corporate charters, bylaws or employment agreements. Therefore, a corporation's compliance
with governing state law and its contractual obligations cannot be considered a failure to
cooperate.® This prohibition is not meant to prevent a prosecutor from asking questions about an

% Inextremely rare cases, the advancement of attorneys' fees may be taken into account
when the totality of the circumstances show that it was intended to impede a criminal
investigation. In these cases, fee advancement is considered with many other telling facts to
make a determination that the corporation isacting improperly to shield itself and its culpable
employees from government scrutiny. See discussion in Brief of Appellant-United States, United
Sates v. Smith and Watson, No. 06-3999-cr (2d Cir. Nov. 6, 2006). Where these circumstances
exist, approval must be obtained from the Deputy Attorney General before prosecutors may
consider this factor in their charging decisions. Prosecutors should follow the authorization
process established for waiver requests of Category Il information (see section V1I-2, infra).
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attorney’s representation of a corporation or its employees.”
4. Obstructing the Investigation

Another factor 10 be weighed by the prosecutor is whether the corporation, while
purporting to cooperate, has engaged in conduct intended to impede the investigation (whether or
not rising to the level of criminal obstruction). Examples of such conduct include: overly broad
assertions of corporate representation of employees or former employees; overly broad or
frivolous assertions of privilege to withhold the disclosure of relevant, non-privileged
documents; inappropriate directions to employees or their counsel, such as directions not to
cooperate openly and fully with the investigation including, for example, the direction to decline
to be interviewed; making presentations or submissions that contain misleading assertions or
omissions; incomplete or delayed production of records; and failure to promptly disclose illegal
conduct known to the corporation.

5. Offering Cocperation: No Entitlement to Immunity

Finally, a corporation's offer of cooperation does not automatically entitle it to immunity
from prosecution. A corporation should not be ablc to escape liability merely by offering up its
directors, officers, employees, or agents as in lieu of its own prosecution. Thus, a corporation's
willingness to cooperate is merely one relevant factor, that needs to be considered in conjunction
with the other factors, particularly those relating to the corporation's past history and the role of
management in the wrongdoing.

VIII. Charging a Corporation: Corporate Compliance Programs

A. General Principle: Compliance programs are established by corporate management to
prevent and to detect misconduct and to ensurc that corporate activities are conducted in
accordance with all applicable criminal and civil laws, regulations, and rules. The Department
encourages such corporate self-policing, including voluntary disclosures to the government of
any problems that a corporation discovers on its cwn. However, the existence of a compliance
program is not sufficient, in and of itself, to justify not charging a corporation for criminal
conduct undertaken by its officers, directors, employees, or agents. Indeed, the commission of
such crimes in the face of a compliance program may suggest that the corporate management is

4 Routine questions regarding the representation status of a corporation and its
employees, including how and by whom attoreys’ fees are paid, frequently arise in the course of
an investigation. They may be necessary to assess other issues, such as conflict-of-interest. Such
questions are appropriate and this guidance is not intended to prohibit such inquiry.
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not adequately enforcing its program. In addition, the nature of some crimes, e.g., antitrust
violations, may be such that national law enforcement policies mandate prosecutions of
corporations notwithstanding the existence of a compliance program.

B. Comment: A corporate compliance program, even one specifically prohibiting the
very conduct in question, does not absolve the corporation from criminal liability under the
doctrine of respondeat superior. See United States v. Basic Construction Co., 711 F.2d 570 (4™
Cir. 1983) ("| A] corporation may be held criminally responsible for antitrust violations
committed by its employees if they were acting within the scope of their authority, or apparent
authority, and for the benefit of the corporation, even if... such acts were against corporate policy
or express instructions."). In United States v. Potier, 463 F.3d 9, 25-26 (1* Cir. According to the
courl, a corporation cannot “avoid liability by adopting abstract rules™ that forbid its agents from
engaging in illegal acts; “even a spectlic directive to an agent or employee or honest efforts to
police such rules do not automatically free the company for the wrongful acts of agents.”
Similarly, in United States v. Hilton Hotels Corp., 467 F.2d 1000 (9" Cir. 1972), cert. denied,
409 U.8. 1125 (1973), the Ninth Circuit affirmed antitrust liability based upon a purchasing agent
for a single hotel threatening a single supplier with a boycotl uniess it paid dues to a local
marketing association, even though the agent's actions were contrary to corporate policy and
directly against express instructions from his supertors. The court reasoned that Congress, in
enacting the Sherman Antitrust Act, "intended to impose liability upon business entities for the
acts of those to whom they choose to delegate the conduct of their affairs, thus stimulating a
maximum effort by owners and managers to assure adherence by such agents to the requirements
of the Act.” It concluded that "general policy statements” and even direct instructions from the
agent's superiors were not sufficient; "Appellant could not gain exculpation by issuing general
instructions without undertaking to enforce those instructions by means commensurate with the
obvious risks." See also United States v. Beusch, 596 F.2d 871, 878 (9" Cir. 1979) ("[A]
corporation may be liable for the acts of its employees done contrary to express instructions and
policies, but ... the existence of such instructions and pelicies may be considered in determining
whether the employee in fact acted to benefit the corporation."); United States v. American
Radiator & Standard Samitary Corp., 433 F.2d 174 (3" Cir. 1970) (affirming conviction of
corporation based upon its officer's participation in price-fixing scheme, despite corporation's
defense that officer’s conduct violated its "rigid anti-fraternization policy”" against any
socialization {(and exchange of price information) with its competitors; "When the act of the
agent is within the scope of his employment or his apparent authority, the corporation is held

* Although this case and Basic Construction are both antitrust cases, their reasoning
applies to other criminal violations. In the filton case, for instance, the Ninth Circuit noted that
Sherman Act violations are commercial offenses "usually motivated by a desire to enhance
profits," thus, bringing the case within the normal rule that a "purpose to benefit the corporation
is necessary to bring the agent's acts within the scope of his employment." 467 F.2d at 1006 &
n4. In addition, in United States v. Automated Medical Laboratories, 770 F.2d 399, 406 n.5 (4th
Cir. 1985), the Fourth Circuit stated "that Basic Construction states a generally applicable rule on
corporate criminal liability despite the fact that it addresses violations of the antitrust laws."
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legally responsible for it, although what he did may be contrary to his actual instructions and may
be unlawful."). '

While the Department recognizes that no compliance program can ever prevent all
criminal activity by a corporation's cmployees, the critical factors in evaluating any program are
whether the program is adequately designed for maximum effectiveness in preventing and
detecting wrongdoing by employees and whether corporate management is enforcing the program
or s tacitly encouraging or pressuring employees (o engage in misconduct to achieve business
objectives. The Department has no formal guidelines for corporate compliance programs. The
fundamental questions any prosecutor shouid ask are: "Is the corporation’s compliance program
well designed?" and "Does the corporation’s compliance program work?" In answering these
questions, the prosecutor should consider the comprehensiveness of the compliance program; the
extent and pervasiveness of the criminal conduct; the number and level of the corporate
employees involved: the seriousness, duration, and frequency of the misconduct; and any
remedial actions taken by the corporation, including restitution, disciplinary action, and revisions
to corporate compliance programs.® Prosecutors should also consider the promptness of any
disclosure of wrongdoing to the government and the corporation's cooperation in the
government's investigation. 1n evaluating compliance programs, prosecutors may consider
whether the corporation has established corporate governance mechanisms that can effectively
detect and prevent misconduct. For example, do the corporation's directors exercise independent
review over proposed corporate actions rather than unquestioningly ratifying officers'
recommendations; are the directors provided with information sufficient to enable the exercise of
independent judgment, are internal audil functions conducted at a level sufficient to ensure their
independence and accuracy and have the directors established an information and reporting
system in the organization reasonably designed to provide management and the board of directors
with timely and accurate information sufficient to allow them to reach an informed decision
regarding the organization's compliance with the law. In re: Caremark, 698 A.2d 959 (Del. Ct.
Chan. 1996).

Prosecutors should therefore attempt to determine whether a corporation's compliance
program is merely a "paper program” or whether it was designed and implemented in an effective
manner. In addition, prosecutors should determine whether the corporation has provided for a
staff sufficient to audit, document, analyze, and utilize the results of the corporation’s compliance
efforts. In addition, prosecutors should determine whether the corporation's employees are
adequately informed about the compliance program and are convinced of the corporation's
commitment to it. This will enable the prosecutor to make an informed decision as to whether
the corporation has adopted and implemented a truly effective compliance program that, when
consistent with other federal law enforcement policics, may result in a decision to charge only the
corporation's employees and agents.

® For a detailed review of these and other factors concerning corporate compliance
programs, see USSG §8B2.1,
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Compliance programs should be designed to detect the particular types of misconduct
most likely to occur in a particular corperation's line of business. Many corporations operate in
complex regulatery environments outside the normal experience of criminal prosecutors.
Accordingly, prosecutors should consult with relevani federal and state agencies with the
expertise to evaluate the adequacy of a program's design and implementation. For instance, state
and federal banking, insurance, and medical boards, the Department of Defense, the Department
of Health and Human Services, the Environmental Protection Agency, and the Securities and
Exchange Commission have considerable experience with compliance programs and can be very
helpful to a prosecutor in evaluating such programs. 1n addition, the Fraud Section of the
Criminal Division, the Commercial Litigation Branch of the Civil Division, and the
Environmental Crimes Section of the Environment and Natural Resources Division can assist
U.S. Attorneys' Offices in finding the appropriate agency office and in providing copies of
compliance programs that were developed in previous cases.

IX.  Charging a Corporation: Restitution and Remediation

A. General Principle: Although ncither a corporation nor an individual target may avoid
prosecution merely by paying a sum of money, a prosecutor may consider the corporation's
willingness to make restitution and steps already taken to do so. A prosccutor may also consider
other remedial actions, such as implementing an effective corporate compliance program,
improving an existing compliance program, and disciplining wrongdoers, in determining whether
to charge the corporation,

B. Comment: In determining whether or not a corporation should be prosecuted. a
prosecutor may consider whether meaningful remedial measures have been taken. including
employee discipline and full restitution. A corporation’s response to misconduct says much
about its willingness to ensure that such misconduct does not recur. Thus, corporations that fully
recognize the seriousness of their misconduct and accept responsibility for 1t should be taking
steps to implement the personnel, operational, and organizational changes necessary to establish
an awareness among employees that criminal conduct will not be tolerated. Among the factors
prosecutors should consider and weigh are whether the corporation appropriately disciplined the
wrongdoers and disclosed information concerning their illegal conduct to the government.

Employee discipline is a difficult task for many corporations because of the human
element involved and sometimes because of the sentority of the employees concerned. While
corporations need to be fair to their employees, they must also be unequivocally committed, at all
levels of the corporation, to the highest standards of legal and ethical behavior. Effective internal
discipline can be a powerful deterrent against improper behavior by a corporation's employees.

In evaluating a corporation's response to wrongdoing, prosecutors may cvatuate the willingness
of the corporation to discipline culpable employees ol all ranks and the adequacy of the
discipline imposed. The prosecutor should be satisfied that the corporation's focus is on the
integrity and credibility of its remedial and disciplinary measures rather than on the protection of
the wrongdoers.
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In addition to employee discipline, two other factors used in evaluating a corporation's
remedial efforts are restitution and reform. As with natural persons, the decision whether or not
to prosecute should not depend upon the target's ability to pay restitution. A corporation's efforts
to pay restitution even in advance of any court order is. however, evidence of its "acceptance of
responsibility” and, consistent with the practices and policies of the appropriate Division of the
Department entrusted with enforcing specific criminal laws, may be considered in determining
whether to bring criminal charges. Similarly, although the inadequacy of a corporate compliance
program is a factor to consider when deciding whether to charge a corporation, that corporation's
quick recognition of the flaws in the program and its efforts to improve the program are also
factors 1o consider.

X, Charging a Corporation: Collateral Consequences

A. General Principle: Prosecutors may consider the collateral consequences of a corporate
criminal conviction in determining whether to charge the corporation with a criminal offense.

B. Comment: One of the factors in determining whether to charge a natural person or a
corporation is whether the likely punishment is appropriate given the nature and seriousness of
the crime. In the corporate context, prosecutors may take into account the possibly substantial
consequences to a corporation's officers, directors, employees, and sharcholders, many of whom
may, depending on the size and nature (e.g., publicly vs. ctosely held) of the corporation and their
role in 1ts operations, have played no role in the criminal conduet, have been completely unaware
of it, or have been wholly unable to prevent it. Prosecutors should also be aware of non-penal
sanctions that may accompany a criminal charge, such as potential suspension or debarment from
eligibility for government contracts or federal funded programs such as health care. Whether or
not such non-penal sanctions are appropriate or required in a particular case is the responsibility
of the relevant agency, a decision that will be made based on the applicable statutes, regulations,
and policies.

Virtually every conviction of a corporation, like virtually every conviction of an
individual, will have an impact on innocent third parties, and the mere existence of such an effect
is not sufficient to preclude prosecution of the corporation. Theretore, in evaluating the severity
of collateral consequences, various factors already discussed, such as the pervasiveness of the
criminal conduct and the adequacy of the corporation's compliance programs, should be
considered in determining the weight to be given to this factor. For instance, the balance may tip
in favor of prosecuting corporations in situations where the scope of the misconduct in a case is
widespread and sustained within a corporate division (or spread throughout pockets of the
corporate organization). In such cases, the possible unfairness of visiting punishment for the
corporation's crimes upon shareholders may be of much less concern where those shareholders
have substantially profited, even unknowingly, from widespread or pervasive criminal activity.
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Similarly, where the top layers of the corporation's management or the shareholders of a
closely-held corporation were engaged in or aware of the wrongdoing and the conduct a issue
was accepted asaway of doing business for an extended period, debarment may be deemed not
collateral, but adirect and entirely appropriate consequence of the corporation's wrongdoing.

The appropriateness of considering such collateral consequences and the weight to be
given them may depend on the specid policy concerns discussed in section I11, supra.

XI.  Charging a Corporation: Non-Criminal Alternatives

A. Generd Principle: Non-criminal aternatives to prosecution often exist and prosecutors
may consider whether such sanctions would adequately deter, punish, and rehabilitate a
corporation that has engaged in wrongful conduct. In evauating the adequacy of non-criminal
alternatives to prosecution, e.g., civil or regulatory enforcement actions, the prosecutor may
consider al relevant factors, including:

1 the sanctions available under the alternative means of disposition:
2. the likelihood that an effective sanction will be imposed; and
3. the effect of non-crimina disposition on federd law enforcement interests.

B. Comment: The primary goals of crimina law are deterrence, punishment, and
rehabilitation. Non-criminal sanctions may not be an appropriate response to an egregious
violation, a pattern of wrongdoing, or ahistory of non-crimina sanctions without proper
remediation. In other cases, however, these goals may be satisfied without the necessity of
instituting criminal proceedings. In determining whether federa criminal charges are
appropriate, the prosecutor should consider the same factors (modified appropriately for the
regulatory context) considered when determining whether to leave prosecution of a natural
person to another jurisdiction or to seek non-crimina alternatives to prosecution. These factors
include: the strength of the regulatory authority's interest; the regulatory authority's ability and
willingness to take effective enforcement action; the probable sanction if the regulatory
authority's enforcement action is upheld; and the effect of anon-crimina disposition on federa
law enforcement interests. See USAM 88 9-27.240, 9-27.250.

XIl.  Charging a Corporation: Selecting Charges

A. General Principle: Once aprosecutor has decided to charge a corporation, the
prosecutor should charge, or should recommend that the grand jury charge, the most serious
offense that is consistent with the nature of the defendant's conduct and that is likely to result ina
sustainable conviction.
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B. Comment: Once the decision to charge is made, the same rules as govern charging
natural persons apply. These rules require "afathful and honest application of the Sentencing
Guidelines" and an "individuaized assessment of the extent to which particular charges fit the
specific circumstances of the case, are consistent with the purposes of the federal criminal code,
and maximize the impact of federal resources on crime.” See USAM §9-27.300. In making this
determination, "it is appropriate that the attorney for the government consider, inter alia, such
factors as the sentencing guideline range yielded by the charge, whether the penalty yielded by
such sentencing range ... is proportional to the seriousness of the defendant's conduct, and
whether the charge achieves such purposes of the crimina law as punishment, protection of the
public, specific and general deterrence, and rehabilitation.” See Attorney General's
Memorandum, dated October 12, 1993.

XIlI.  Plea Agreements with Corporations

A. Generd Principle: In negotiating plea agreements with corporations, prosecutors
should seek a plea to the most serious, readily provable offense charged. In addition, the terms of
the plea agreement should contain appropriate provisions to ensure punishment, deterrence,
rehabilitation, and compliance with the plea agreement in the corporate context. Although
specia circumstances may mandate adifferent conclusion, prosecutors generally should not
agree to accept a corporate guilty plea in exchange for non-prosecution or dismissal of charges
against individual officers and employees.

B. Comment: Prosecutors may enter into plea agreements with corporations for the same
reasons and under the same constraints as apply to plea agreements with natural persons. See
USAM 88 9-27.400-500. This means, inter alia, that the corporation should be required to plead
guilty to the most serious, readily provable offense charged. Asisthe case with individuals, the
attorney making this determination should do so "on the basis of an individualized assessment of
the extent to which particular charges fit the specific circumstances of the case, are consistent
with the purposes of the federa crimina code, and maximize the impact of federa resources on
crime. In making this determination, the attorney for the government considers, inter alia, such
factors as the sentencing guideline range yielded by the charge, whether the penalty yielded by
such sentencing range ... is proportional to the seriousness of the defendant's conduct, and
whether the charge achieves such purposes of the criminal law as punishment, protection of the
public, specific and general deterrence, and rehabilitation.” See Attorney General's
Memorandum, dated October 12, 1993. In addition, any negotiated departures from the
Sentencing Guidelines must bejustifiable under the Guidelines and must be disclosed to the
sentencing court. A corporation should be made to realize that pleading guilty to criminal
charges constitutes an admission of guilt and not merely aresolution of an inconvenient
distraction from its business. Aswith natural persons, pleas should be structured so that the
corporation may not later "proclaim lack of culpability or even complete innocence.” See USAM
8§ 9-27.420(b)(4), 9-27.440, 9-27.500. Thus, for instance, there should be placed upon the
record a sufficient factual basis for the pleato prevent later corporate assertions of innocence.
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A corporate plea agreement should also contain provisions that recognize the nature of
the corporate "person” and ensure that the principles of punishment, deterrence, and
rehabilitation are met. In the corporate context, punishment and deterrence are generally
accomplished by substantial fines, mandatory restitution, and institution of appropriate
compliance measures, including, if necessary, continued judicial oversight or the use of spzcial
masters. See USSG §§ 8B1.1, 8C2.1, er seq. In addition, where the corporation is a government
contractor, permanent or temporary debarment may be appropriate. Where the corporation was
engaged in government conlracting fraud, a prosecutor may not negotiate away an agency's right
to debar or to list the corporate defendant.

In negotiating a plea agreement, prosecuters should also consider the deterrent value of
prosecutions of individuals within the corporation. Therefore, one factor that a prosecutor may
consider in determining whether to enter into a plea agreement is whether the corporation is
seeking immunity for its employees and officers or whether the corporation is willing to
cooperate in the investigation of culpable individuals. Prosecutors should rarely negotiate away
individual criminal liability in a corporate plea.

Rehabilitation, of course, requires that the corporation undertake to be faw-abiding in the
future. It is, therefore, appropriate 1o require the corporation, as a condition of probation, to
implement a compliance program or to reform an existing one. As discussed above, prosecutors
may consult with the appropriate state and federal agencies and componenis of the Justice
Department to ensure that a proposed compliance program 1s adequate and meets industry
standards and best practices. See section VIII, supra.

In plea agreements in which the corporation agrees to cooperate, the prosecutor should
ensure that the cooperation is complete and truthful. To do so, the prosecutor may request that
the corporation waive attorney-client and work product protection, make employees and agents
available for debriefing, disclose the results of its internal investigation, file appropriate certified
financial statements, agree to governmental or third-party audits, and take whatever other steps
are necessary to ensure that the full scope of the corperate wrongdoing is disclosed and that the
responsible culprits are identified and, if appropriate, prosecuted. Sce generally section VII,
supra.

‘This memorandum provides only internal Department of Justice guidance. It is not
intended to, does not, and may not be relied upon to create any rights, substantive or procedural,
enforceable at law by any party in any matier civil or criminal, Nor are any limitations hereby
placed on otherwise lawful litigative prerogatives of the Department of Justice.
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MEMORANDUM
TO: All Component Heads and United States Attorneys

FROM: THE DEPUTY ATTORNEY GENERAL
SUBJECT: Bringing Criminal Charges Against Corporations

More and more often, federal prosecutors are faced with criminal conduct committed by or on behalf of corporations.
The Department is committed to prosecuting both the culpable individuals and, when appropriate, the corporation on
whose behalf they acted.

The attached document, Federal Prosecution of Corporations, provides guidance as to what factors should generally
inform a prosecutor in making the decision whether to charge a corporation in a particular case. I believe these factors
provide a useful framework in which prosecutors can analyze their cases and provide a common vocabulary for them
to discuss their decision with fellow prosecutors, supervisors, and defense counsel. These factors are, however, not
outcome-determinative and are only guidelines. Federal prosecutors are not required to reference these factors in a
particular case, nor are they required to document the weight they accorded specific factors in reaching their decision.

The factors and the commentary were developed through the hard work of an ad hoc working group coordinated by the
Fraud Section of the Criminal Division and made up of representatives of United States Attorneys' Offices, the
Executive Office of United States Attorneys, and Divisions of the Department with criminal law enforcement
responsibilities. Experience with these guidelines may lead to changes or adjustments in the text and commentary.
Therefore, please forward any comments about the guidelines, as well as instances in which the factors proved useful
or not useful in specific cases to Shirah Neiman, Deputy United States Attorney, Southern District of New York, and
Philip Urofsky, Trial Attorney, Fraud Section, Criminal Division. I look forward to hearing comments from the field as
to the application of these factors in practice.

Encl.

Federal Prosecution of Corporations

. Charging Corporations: General

A.  General Principle: Corporations should not be treated leniently because of their artificial nature nor
should they be subject to harsher treatment. Vigorous enforcement of the criminal laws against corporate
wrongdoers, where appropriate, results in great benefits for law enforcement and the public, particularly
in the area of white collar crime. Indicting corporations for wrongdoing enables the government to
address and be a force for positive change of corporate culture, alter corporate behavior, and prevent,





discover, and punish white collar crime.

Comment: In all cases involving corporate wrongdoing, prosecutors should consider the factors discussed
herein. First and foremost, prosecutors should be aware of the important public benefits that may flow
from indicting a corporation in appropriate cases. For instance, corporations are likely to take immediate
remedial steps when one is indicted for criminal conduct that is pervasive throughout a particular
industry, and thus an indictment often provides a unique opportunity for deterrence on a massive scale. In
addition, a corporate indictment may result in specific deterrence by changing the culture of the indicted
corporation and the behavior of its employees. Finally, certain crimes that carry with them a substantial
risk of great public harm,e.g., environmental crimes or financial frauds, are by their nature most likely to
be committed by businesses, and there may, therefore, be a substantial federal interest in indicting the
corporation.

Charging a corporation, however, does not mean that individual directors, officers, employees, or
shareholders should not also be charged. Prosecution of a corporation is not a substitute for the
prosecution of criminally culpable individuals within or without the corporation. Further, imposition of
individual criminal liability on such individuals provides a strong deterrent against future corporate
wrongdoing.

Corporations are "legal persons," capable of suing and being sued, and capable of committing crimes.
Under the doctrine of respondeat superior, a corporation may be held criminally liable for the illegal acts
of its directors, officers, employees, and agents. To be held liable for these actions, the government must
establish that the corporate agent's actions (i) were within the scope of his duties and (i1) were intended,
at least in part, to benefit the corporation. In all cases involving wrongdoing by corporate agents,
prosecutors should consider the corporation, as well as the responsible individuals, as potential criminal
targets.

Agents, however, may act for mixed reasons -- both for self-aggrandizement (both direct and indirect)
and for the benefit of the corporation, and a corporation may be held liable as long as one motivation of
its agent is to benefit the corporation. Thus, in United States v. Automated Medical Laboratories, 770
F.2d 399 (4th Cir. 1985), the court affirmed the corporation's conviction for the actions of a subsidiary's
employee despite its claim that the employee was acting for his own benefit, namely his "ambitious
nature and his desire to ascend the corporate ladder." The court stated, "Partucci was clearly acting in part
to benefit AML since his advancement within the corporation depended on AML's well-being and its lack
of difficulties with the FDA." Similarly, in United States v. Cincotta, 689 F.2d 238, 241-42 (1st Cir.
1982), the court held, "criminal liability may be imposed on the corporation only where the agent is
acting within the scope of his employment. That, in turn, requires that the agent be performing acts of the
kind which he is authorized to perform, and those acts must be motivated -- at least in part -- by an intent
to benefit the corporation." Applying this test, the court upheld the corporation's conviction,
notwithstanding the substantial personal benefit reaped by its miscreant agents, because the fraudulent
scheme required money to pass through the corporation's treasury and the fraudulently obtained goods
were resold to the corporation's customers in the corporation's name. As the court concluded, "Mystic--
not the individual defendants--was making money by selling oil that it had not paid for."

Moreover, the corporation need not even necessarily profit from its agent's actions for it to be held liable.
In Automated Medical Laboratories, the Fourth Circuit stated:

[Blenefit is not a "touchstone of criminal corporate liability; benefit at best is an evidential,
not an operative, fact." Thus, whether the agent's actions ultimately redounded to the benefit
of the corporation is less significant than whether the agent acted with the intent to benefit
the corporation. The basic purpose of requiring that an agent have acted with the intent to
benefit the corporation, however, is to insulate the corporation from criminal liability for
actions of its agents which be inimical to the interests of the corporation or which may have
been undertaken solely to advance the interests of that agent or of a party other than the
corporation.





Id. at 407 (emphasis added; quoting Old Monastery Co. v. United States, 147 F.2d 905, 908 (4th Cir.),
cert. denied, 326 U.S. 734 (1945)).

I1.  Charging Corporations -- Factors to Be Considered

A.  General Principle: Generally, prosecutors should apply the same factors in determining whether to charge
a corporation as they do with respect to individuals. See U.S.A.M. § 9-27.220, et seq. Thus, the
prosecutor should weigh all of the factors normally considered in the sound exercise of prosecutorial
judgment: the sufficiency of the evidence, the likelihood of success at trial, the probable deterrent,
rehabilitative, and other consequences of conviction, and the adequacy of non-criminal approaches. See
id. However, due to the nature of the corporate "person," some additional factors are present. In
conducting an investigation, determining whether to bring charges, and negotiating plea agreements,
prosecutors should consider the following factors in reaching a decision as to the proper treatment of a
corporate target:

1. The nature and seriousness of the offense, including the risk of harm to the public, and applicable
policies and priorities, if any, governing the prosecution of corporations for particular categories of
crime (see section III,infra);

2. The pervasiveness of wrongdoing within the corporation, including the complicity in, or
condonation of, the wrongdoing by corporate management (see section IV, infra);

3. The corporation's history of similar conduct, including prior criminal, civil, and regulatory
enforcement actions against it (See section V, infra);

4. The corporation's timely and voluntary disclosure of wrongdoing and its willingness to cooperate in
the investigation of its agents, including, if necessary, the waiver of the corporate attorney-client
and work product privileges (see section VI, infra);

5. The existence and adequacy of the corporation's compliance program (See section VII, infra);

6.  The corporation's remedial actions, including any efforts to implement an effective corporate
compliance program or to improve an existing one, to replace responsible management, to
discipline or terminate wrongdoers, to pay restitution, and to cooperate with the relevant
government agencies (see section VIII, infra);

7. Collateral consequences, including disproportionate harm to shareholders and employees not
proven personally culpable (see section IX, infra); and

8.  The adequacy of non-criminal remedies, such as civil or regulatory enforcement actions (See
section X, infra).

B.  Comment: As with the factors relevant to charging natural persons, the foregoing factors are intended to
provide guidance rather than to mandate a particular result. The factors listed in this section are intended
to be illustrative of those that should be considered and not a complete or exhaustive list. Some or all of
these factors may or may not apply to specific cases, and in some cases one factor may override all
others. Further, national law enforcement policies in various enforcement areas may require that more or
less weight be given to certain of these factors than to others.

In making a decision to charge a corporation, the prosecutor generally has wide latitude in determining
when, whom, how, and even whether to prosecute for violations of Federal criminal law. In exercising
that discretion, prosecutors should consider the following general statements of principles that summarize
appropriate considerations to be weighed and desirable practices to be followed in discharging their
prosecutorial responsibilities. In doing so, prosecutors should ensure that the general purposes of the
criminal law -- assurance of warranted punishment, deterrence of further criminal conduct, protection of
the public from dangerous and fraudulent conduct, rehabilitation of offenders, and restitution for victims
and affected communities -- are adequately met, taking into account the special nature of the corporate





"person."

Charging a Corporation: Special Policy Concerns

General Principle: The nature and seriousness of the crime, including the risk of harm to the public from
the criminal conduct, are obviously primary factors in determining whether to charge a corporation. In
addition, corporate conduct, particularly that of national and multi-national corporations, necessarily
intersects with federal economic, taxation, and criminal law enforcement policies. In applying these
principles, prosecutors must consider the practices and policies of the appropriate Division of the
Department, and must comply with those policies to the extent required.

Comment: In determining whether to charge a corporation, prosecutors should take into account federal
law enforcement priorities as discussed above. See § 9-27.230. In addition, however, prosecutors must be
aware of the specific policy goals and incentive programs established by the respective Divisions and
regulatory agencies. Thus, whereas natural persons may be given incremental degrees of credit (ranging
from immunity to lesser charges to sentencing considerations) for turning themselves in, making
statements against their penal interest, and cooperating in the government's investigation of their own and
others' wrongdoing, the same approach may not be appropriate in all circumstances with respect to
corporations. As an example, it is entirely proper in many investigations for a prosecutor to consider the
corporation's pre-indictment conduct, e.g., voluntary disclosure, cooperation, remediation or restitution, in
determining whether to seek an indictment. However, this would not necessarily be appropriate in an
antitrust investigation, in which antitrust violations, by definition, go to the heart of the corporation's
business and for which the Antitrust Division has therefore established a firm policy, understood in the
business community, that credit should not be given at the charging stage for a compliance program and
that amnesty is available only to the first corporation to make full disclosure to the government. As
another example, the Tax Division has a strong preference for prosecuting responsible individuals, rather
than entities, for corporate tax offenses. Thus, in determining whether or not to charge a corporation,
prosecutors should consult with the Criminal, Antitrust, Tax, and Environmental and Natural Resources
Divisions, if appropriate or required.

IV. Charging a Corporation: Pervasiveness of Wrongdoing Within the Corporation

General Principle: A corporation can only act through natural persons, and it is therefore held responsible
for the acts of such persons fairly attributable to it. Charging a corporation for even minor misconduct
may be appropriate where the wrongdoing was pervasive and was undertaken by a large number of
employees or by all the employees in a particular role within the corporation, €.g., salesmen or
procurement officers, or was condoned by upper management. On the other hand, in certain limited
circumstances, it may not be appropriate to impose liability upon a corporation, particularly one with a
compliance program in place, under a strict respondeat superior theory for the single isolated act of a
rogue employee. There is, of course, a wide spectrum between these two extremes, and a prosecutor
should exercise sound discretion in evaluating the pervasiveness of wrongdoing within a corporation.

Comment: Of these factors, the most important is the role of management. Although acts of even low-
level employees may result in criminal liability, a corporation is directed by its management and
management is responsible for a corporate culture in which criminal conduct is either discouraged or
tacitly encouraged. As stated in commentary to the Sentencing Guidelines:

Pervasiveness [is] case specific and [will] depend on the number, and degree of
responsibility, of individuals [with] substantial authority . . . who participated in, condoned,
or were willfully ignorant of the offense. Fewer individuals need to be involved for a finding





of pervasiveness if those individuals exercised a relatively high degree of authority.
Pervasiveness can occur either within an organization as a whole or within a unit of an
organization.

U.S.S.G. § 8C2.5, comment. (n. 4).

V. Charging the Corporation: The Corporation's Past History

A.  General Principle: Prosecutors may consider a corporation's history of similar conduct, including prior
criminal, civil, and regulatory enforcement actions against it, in determining whether to bring criminal
charges.

B.  Comment: A corporation, like a natural person, is expected to learn from its mistakes. A history of similar
conduct may be probative of a corporate culture that encouraged, or at least condoned, such conduct,
regardless of any compliance programs. Criminal prosecution of a corporation may be particularly
appropriate where the corporation previously had been subject to non-criminal guidance, warnings, or
sanctions, or previous criminal charges, and yet it either had not taken adequate action to prevent future
unlawful conduct or had continued to engage in the conduct in spite of the warnings or enforcement
actions taken against it. In making this determination, the corporate structure itself, e.g., subsidiaries or
operating divisions, should be ignored, and enforcement actions taken against the corporation or any of
its divisions, subsidiaries, and affiliates should be considered. See U.S.S.G. § 8C2.5(c) & comment. (n.
6).

V1. Charging the Corporation: Cooperation and Voluntary Disclosure

A.  General Principle: In determining whether to charge a corporation, that corporation's timely and
voluntary disclosure of wrongdoing and its willingness to cooperate with the government's investigation
may be relevant factors. In gauging the extent of the corporation's cooperation, the prosecutor may
consider the corporation's willingness to identify the culprits within the corporation, including senior
executives, to make witnesses available, to disclose the complete results of its internal investigation, and
to waive the attorney-client and work product privileges.

B.  Comment: In investigating wrongdoing by or within a corporation, a prosecutor is likely to encounter
several obstacles resulting from the nature of the corporation itself. It will often be difficult to determine
which individual took which action on behalf of the corporation. Lines of authority and responsibility
may be shared among operating divisions or departments, and records and personnel may be spread
throughout the United States or even among several countries. Where the criminal conduct continued
over an extended period of time, the culpable or knowledgeable personnel may have been promoted,
transferred, or fired, or they may have quit or retired. Accordingly, a corporation's cooperation may be
critical in identifying the culprits and locating relevant evidence.

In some circumstances, therefore, granting a corporation immunity or amnesty may be considered in the
course of the government's investigation. In such circumstances, prosecutors should refer to the principles
governing non-prosecution agreements generally. See USAM § 9-27.600-650. Specifically, these
principles permit a non-prosecution agreement in exchange for cooperation when a corporation's "timely
cooperation appears to be necessary to the public interest and other means of obtaining the desired
cooperation are unavailable or would not be effective." Prosecutors should note that in the case of
national or multi-national corporations, multi-district or global agreements may be necessary. See USAM
§ 9-27.641.





In addition, the Department, in conjunction with regulatory agencies and other executive branch
departments, encourages corporations, as part of their compliance programs, to conduct internal
investigations and to disclose their findings to the appropriate authorities. Some agencies, such as the
SEC and the EPA, as well as the Department's Environmental and Natural Resources Division, have
formal voluntary disclosure programs in which self-reporting, coupled with remediation and additional

criteria, may qualify the corporation for amnesty or reduced sanctions.-2Even in the absence of a formal
program, prosecutors may consider a corporation's timely and voluntary disclosure in evaluating the
adequacy of the corporation's compliance program and its management's commitment to the compliance
program. However, prosecution and economic policies specific to the industry or statute may require
prosecution notwithstanding a corporation's willingness to cooperate. For example, the Antitrust Division
offers amnesty only to the first corporation to agree to cooperate. This creates a strong incentive for
corporations participating in anti-competitive conduct to be the first to cooperate. In addition, amnesty,
immunity, or reduced sanctions may not be appropriate where the corporation's business is permeated
with fraud or other crimes.

One factor the prosecutor may weigh in assessing the adequacy of a corporation's cooperation is the
completeness of its disclosure including, if necessary, a waiver of the attorney-client and work product
protections, both with respect to its internal investigation and with respect to communications between
specific officers, directors, and employees and counsel. Such waivers permit the government to obtain
statements of possible witnesses, subjects, and targets, without having to negotiate individual cooperation
or immunity agreements. In addition, they are often critical in enabling the government to evaluate the
completeness of a corporation's voluntary disclosure and cooperation. Prosecutors may, therefore, request

a waiver in appropriate circumstances. {2 The Department does not, however, consider waiver of a
corporation's privileges an absolute requirement, and prosecutors should consider the willingness of a
corporation to waive the privileges when necessary to provide timely and complete information as only
one factor in evaluating the corporation's cooperation.

Another factor to be weighed by the prosecutor is whether the corporation appears to be protecting its
culpable employees and agents. Thus, while cases will differ depending on the circumstances, a
corporation's promise of support to culpable employees and agents, either through the advancing of

attorneys fees,-(i)through retaining the employees without sanction for their misconduct, or through
providing information to the employees about the government's investigation pursuant to a joint defense
agreement, may be considered by the prosecutor in weighing the extent and value of a corporation's
cooperation. By the same token, the prosecutor should be wary of attempts to shield corporate officers
and employees from liability by a willingness of the corporation to plead guilty.

Finally, a corporation's offer of cooperation does not automatically entitle it to immunity from
prosecution. A corporation should not be able to escape liability merely by offering up its directors,
officers, employees, or agents as in lieu of its own prosecution. Thus, a corporation's willingness to
cooperate is merely one relevant factor, one that needs to be considered in conjunction with the other
factors, particularly those relating to the corporation's past history and the role of management in the
wrongdoing.

VIl. Charging a Corporation: Corporate Compliance Programs

A.  General Principle: Compliance programs are established by corporate management to prevent and to
detect misconduct and to ensure that corporate activities are conducted in accordance with all applicable
criminal and civil laws, regulations, and rules. The Department encourages such corporate self-policing,
including voluntary disclosures to the government of any problems that a corporation discovers on its
own. However, the existence of a compliance program is not sufficient, in and of itself, to justify not
charging a corporation for criminal conduct undertaken by its officers, directors, employees, or agents.





Indeed, the commission of such crimes in the face of a compliance program may suggest that the
corporate management is not adequately enforcing its program. In addition, the nature of some crimes,
e.g., antitrust violations, may be such that national law enforcement policies mandate prosecutions of
corporations notwithstanding the existence of a compliance program.

Comment. A corporate compliance program, even one specifically prohibiting the very conduct in
question, does not absolve the corporation from criminal liability under the doctrine of respondeat

superior. See United States v. Basic Construction Co., 711 F.2d 570 (4" Cir. 1983) ("a corporation may
be held criminally responsible for antitrust violations committed by its employees if they were acting
within the scope of their authority, or apparent authority, and for the benefit of the corporation, even if . .
. such acts were against corporate policy or express instructions."). Thus, in United States v. Hilton Hotels

Corp., 467 F.2d 1000 (9™ Cir. 1972), cert. denied, 409 U.S. 1125 (1973), the Ninth Circuit affirmed
antitrust liability based upon a purchasing agent for a single hotel threatening a single supplier with a
boycott unless it paid dues to a local marketing association, even though the agent's actions were
contrary to corporate policy and directly against express instructions from his superiors. The court
reasoned that Congress, in enacting the Sherman Antitrust Act, "intended to impose liability upon
business entities for the acts of those to whom they choose to delegate the conduct of their affairs, thus
stimulating a maximum effort by owners and managers to assure adherence by such agents to the

requirements of the Act." & 1t concluded that "general policy statements" and even direct instructions
from the agent's superiors were not sufficient; "Appellant could not gain exculpation by issuing general
instructions without undertaking to enforce those instructions by means commensurate with the obvious

risks." See also United States v. Beusch, 596 F.2d 871, 878 (9™ Cir. 1979) ("[A] corporation may be
liable for the acts of its employees done contrary to express instructions and policies, but . . . the
existence of such instructions and policies may be considered in determining whether the employee in
fact acted to benefit the corporation."); United States v. American Radiator & Standard Sanitary Corp.,

433 F.2d 174 (3" Cir. 1970) (affirming conviction of corporation based upon its officer's participation in
price-fixing scheme, despite corporation's defense that officer's conduct violated its "rigid anti-
fraternization policy" against any socialization (and exchange of price information) with its competitors;
"When the act of the agent is within the scope of his employment or his apparent authority, the
corporation is held legally responsible for it, although what he did may be contrary to his actual
instructions and may be unlawful.").

While the Department recognizes that no compliance program can ever prevent all criminal activity by a
corporation's employees, the critical factors in evaluating any program are whether the program is
adequately designed for maximum effectiveness in preventing and detecting wrongdoing by employees
and whether corporate management is enforcing the program or is tacitly encouraging or pressuring
employees to engage in misconduct to achieve business objectives. The Department has no formal
guidelines for corporate compliance programs. The fundamental questions any prosecutor should ask are:
"Is the corporation's compliance program well designed?" and] "Does the corporation's compliance
program work?" In answering these questions, the prosecutor should consider the comprehensiveness of
the compliance program, the extent and pervasiveness of the criminal conduct; the number and level of
the corporate employees involved; the seriousness, duration, and frequency of the misconduct, and any
remedial actions taken by the corporation, including restitution, disciplinary action, and revisions to

corporate compliance programs.—@ProsecutorS should also consider the promptness of any disclosure of
wrongdoing to the government and the corporation's cooperation in the government's investigation.

Prosecutors should therefore attempt to determine whether a corporation's compliance program is merely
a "paper program" or whether it was designed and implemented in an effective manner. In addition,
prosecutors should determine whether the corporation has provided for a staff sufficient to audit,
document, analyze, and utilize the results of the corporation's compliance efforts. In addition, prosecutors
should determine whether the corporation's employees are adequately informed about the compliance
program and are convinced of the corporation's commitment to it. This will enable the prosecutor to make
an informed decision as to whether the corporation has adopted and implemented a truly effective





compliance program that, when consistent with other federal law enforcement policies, may result in a
decision to charge only the corporation's employees and agents.

Compliance programs should be designed to detect the particular types of misconduct most likely to
occur in a particular corporation's line of business. Many corporations operate in complex regulatory
environments outside the normal experience of criminal prosecutors. Accordingly, prosecutors should
consult with relevant federal and state agencies with the expertise to evaluate the adequacy of a
program's design and implementation. For instance, state and federal banking, insurance, and medical
boards, the Department of Defense, the Department of Health and Human Services, the Environmental
Protection Agency, and the Securities and Exchange Commission have considerable experience with
compliance programs and can be very helpful to a prosecutor in evaluating such programs. In addition,
the Fraud Section of the Criminal Division, the Commercial Litigation Branch of the Civil Division, and
the Environmental Crimes Section of the Environment and Natural Resources Division can assist U.S.
Attorneys' Offices in finding the appropriate agency office and in providing copies of compliance
programs that were developed in previous cases.

VIII. Charging the Corporation: Restitution and Remediation

A.  General Principle: Although neither a corporation nor an individual target may avoid prosecution merely
by paying a sum of money, a prosecutor may consider the corporation's willingness to make restitution
and steps already taken to do so, as well as other remedial actions such as implementing an effective
corporate compliance program, improving an existing one, and disciplining wrongdoers, in determining
whether to charge the corporation.

B.  Comment: In determining whether or not a corporation should be prosecuted, a prosecutor may consider
whether meaningful remedial measures have been taken, including employee discipline and full

restitution.t82A corporation's response to misconduct says much about its willingness to ensure that such
misconduct does not recur. Thus, corporations that fully recognize the seriousness of their misconduct and
accept responsibility for it should be seen to be taking steps to implement the personnel, operational, and
organizational changes necessary to establish an awareness among employees that criminal conduct will
not be tolerated. Among the factors prosecutors should consider and weigh are whether the corporation
appropriately disciplined the wrongdoers and disclosed information concerning their illegal conduct to the
government.

Employee discipline is a difficult task for many corporations because of the human element involved and
sometimes because of the seniority of the employees concerned. However, while corporations need to be
fair to their employees, they must also be unequivocally committed, at all levels of the corporation, to the
highest standards of legal and ethical behavior. Effective internal discipline can be a powerful deterrent
against improper behavior by a corporation's employees. In evaluating a corporation's response to
wrongdoing, prosecutors may evaluate the willingness of the corporation to discipline culpable employees
of all ranks and the adequacy of the discipline imposed. The prosecutor should satisty himself or herself
that the corporation's focus is on the integrity and credibility of its remedial and disciplinary measures
rather than on the protection of the wrongdoers.

In addition to employee discipline, two other factors in evaluating a corporation's remedial efforts are
restitution and reform. As with natural persons, the decision whether or not to prosecute should not
depend upon the target's ability to pay restitution. A corporation's efforts to pay restitution even in
advance of any court order is, however, evidence of its "acceptance of responsibility" and, consistent with
the practices and policies of the appropriate Division of the Department entrusted with enforcing specific
criminal laws, may be considered in determining whether to bring criminal charges. Similarly, although
the inadequacy of a corporate compliance program is a factor to consider when deciding whether to
charge a corporation, that corporation's quick recognition of the flaws in the program and its efforts to
improve the program are also factors to consider.





IX. Charging the Corporation: Collateral consequences

A.  General Principle: Prosecutors may consider the collateral consequences of a corporate criminal
conviction in determining whether to charge the corporation with a criminal offense.

B.  Comment: One of the factors in determining whether to charge a natural person or a corporation is
whether the likely punishment is appropriate given the nature and seriousness of the crime. In the
corporate context, prosecutors may take into account the possibly substantial consequences to a
corporation's officers, directors, employees, and shareholders, many of whom may, depending on the size
and nature (e.g., publicly vs. closely held) of the corporation and their role in its operations, have played
no role in the criminal conduct, have been completely unaware of it, or have been wholly unable to
prevent it. Further, prosecutors should also be aware of non-penal sanctions that may accompany a
criminal charges, such as potential suspension or debarment from eligibility for government contracts or
federal funded programs such as health care. Whether or not such non-penal sanctions are appropriate or
required in a particular case is the responsibility of the relevant agency, a decision that will be made
based on the applicable statutes, regulations, and policies.

Virtually every conviction of a corporation, like virtually every conviction of an individual, will have an
impact on innocent third parties, and the mere existence of such an effect is not sufficient to preclude
prosecution of the corporation. Therefore, in evaluating the severity of collateral consequences, various
factors already discussed, such as the pervasiveness of the criminal conduct and the adequacy of the
corporation's compliance programs should also be considered in determining the weight to be given to
this factor. For instance, the balance may tip in favor of prosecuting corporations in situations where the
scope of the misconduct in a case is widespread and sustained within a corporate division (or spread
throughout pockets of the corporate organization). In such cases, the possible unfairness of visiting
punishment for the corporation's crimes upon shareholders may be of much less concern where those
shareholders have substantially profited, even unknowingly, from widespread or pervasive criminal
activity. Similarly, where the top layers of the corporation's management or the shareholders of a closely-
held corporation were engaged in or aware of the wrongdoing and the conduct at issue was accepted as a
way of doing business for an extended period, debarment may be deemed not collateral but a direct and
entirely appropriate consequence of the corporation's wrongdoing.

The appropriateness of considering such collateral consequences and the weight to be given them may
depend on the special policy concerns discussed in section III,supra.

X.  Charging a Corporation: Non-Criminal Alternatives

A.  General Principle: Although non-criminal alternatives to prosecution often exist, prosecutors may
consider whether such sanctions would adequately deter, punish, and rehabilitate a corporation that has
engaged in wrongful conduct. In evaluating the adequacy of non-criminal alternatives to prosecution, €.g.,
civil or regulatory enforcement actions, the prosecutor may consider all relevant factors, including:

1. The sanctions available under the alternative means of disposition;
2. the likelihood that an effective sanction will be imposed; and
3. the effect of non-criminal disposition on Federal law enforcement interests.

B.  Comment. The primary goals of criminal law are deterrence, punishment, and rehabilitation. Non-
criminal sanctions may not be an appropriate response to an egregious violation, a pattern of wrongdoing,
or a history of non-criminal sanctions without proper remediation. In other cases, however, these goals





may be satisfied without the necessity of instituting criminal proceedings. In determining whether federal
criminal charges are appropriate, the prosecutor should consider the same factors (modified appropriately
for the regulatory context) considered when determining whether to leave prosecution of a natural person
to another jurisdiction or to seek non-criminal alternatives to prosecution, i.e., the strength of the
regulatory authority's interest; the regulatory authority's ability and willingness to take effective
enforcement action, the probable sanction if the regulatory authority's enforcement action is upheld, and
the effect of a non-criminal disposition on Federal law enforcement interests. See USAM §§ 9-27.240, 9-
27.250.

XI. Charging a Corporation: Selecting Charges

A.  General Principle: Once a prosecutor has decided to charge a corporation, the prosecutor should charge,
or should recommend that the grand jury charge, the most serious offense that is consistent with the
nature of the defendant's conduct and that is likely to result in a sustainable conviction.

B.  Comment: Once the decision to charge is made, the same rules as govern charging natural persons apply.
These rules require "a faithful and honest application of the Sentencing Guidelines" and an
"individualized assessment of the extent to which particular charges fit the specific circumstances of the
case, are consistent with the purposes of the Federal criminal code, and maximize the impact of Federal
resources on crime." See USAM § 9-27.300. In making this determination, "it is appropriate that the
attorney for the government consider, inter alia, such factors as the sentencing guideline range yielded by
the charge, whether the penalty yielded by such sentencing range . . . is proportional to the seriousness of
the defendant's conduct, and whether the charge achieves such purposes of the criminal law as
punishment, protection of the public, specific and general deterrence, and rehabilitation." See Attorney
General's Memorandum, dated October 12, 1993.

XI1. Plea Agreements with Corporations

A.  General Principle: In negotiating plea agreements with corporations, prosecutors should seek a plea to the
most serious, readily provable offense charged. In addition, the terms of the plea agreement should
contain appropriate provisions to ensure punishment, deterrence, rehabilitation, and compliance with the
plea agreement in the corporate context. Although special circumstances may mandate a different
conclusion, prosecutors generally should not agree to accept a corporate guilty plea in exchange for non-
prosecution or dismissal of charges against individual officers and employees.

B.  Comment: Prosecutors may enter into plea agreements with corporations for the same reasons and under
the same constraints as apply to plea agreements with natural persons. See USAM §§ 9-27.400-500. This
means, inter alia, that the corporation should be required to plead to the most serious, readily provable
offense charged. As is the case with individuals, the attorney making this determination should do so "on
the basis of an individualized assessment of the extent to which particular charges fit the specific
circumstances of the case, are consistent with the purposes of the federal criminal code, and maximize the
impact of federal resources on crime. In making this determination, the attorney for the government
consider, inter alia, such factors as the sentencing guideline range yielded by the charge, whether the
penalty yielded by such sentencing range . . . is proportional to the seriousness of the defendant's conduct,
and whether the charge achieves such purposes of the criminal law as punishment, protection of the
public, specific and general deterrence, and rehabilitation." See Attorney General's Memorandum, dated
October 12, 1993. In addition, any negotiated departures from the Sentencing Guidelines must be
justifiable under the Guidelines and must be disclosed to the sentencing court. In addition, corporations
should be made to realize that pleading guilty to criminal charges constitutes an admission of guilt and
not merely a resolution of an inconvenient distraction from its business. Thus, as with natural persons,





pleas should be structured so that the corporation may not later "proclaim lack of culpability or even
complete innocence." See USAM §§ 9-27.420(b)(4), 9-27.440, 9-27.500. Thus, for instance, there should
be placed upon the record a sufficient factual basis for the plea to prevent later corporate assertions of
innocence.

A corporate plea agreement should also contain certain provisions that recognize the nature of the
corporate "person" and ensure that the principles of punishment, deterrence, and rehabilitation are met. In
the corporate context, punishment and deterrence are generally accomplished by substantial fines,
mandatory restitution, and institution of appropriate compliance measures, including, if necessary,
continued judicial oversight or the use of special masters. See U.S.S.G. §§ 8B1.1, 8C2.1, et seq. In
addition, where the corporation is a government contractor, permanent or temporary debarment may be
appropriate. Where the corporation was engaged in government contracting fraud, a prosecutor may not
negotiate away an agency's right to debar or to list the corporate defendant.

In negotiating a plea agreement, prosecutors should also consider the deterrent value of prosecutions of
individuals within the corporation. Therefore, one factor that a prosecutor may consider in determining
whether to enter into a plea agreement is whether the corporation is seeking immunity for its employees
and officers or whether the corporation is willing to cooperate in the investigation of culpable individuals.
Generally, prosecutors should rarely negotiate away individual criminal liability in a corporate plea.

Rehabilitation, of course, requires that the corporation undertake to be law-abiding in the future. It is,
therefore, appropriate to require the corporation, as a condition of probation, to implement a compliance
program or to reform an existing one. As discussed above, prosecutors may consult with the appropriate
state and federal agencies and components of the Justice Department to ensure that a proposed
compliance program is adequate and meets industry standards and best practices. See section VII, supra.

In plea agreements in which the corporation agrees to cooperate, the prosecutor should ensure that the
cooperation is complete and truthful. To do so, the prosecutor may request that the corporation waive the
attorney-client and work product privileges, make employees and agents available for debriefing, disclose
the results of its internal investigation, file appropriate certified financial statements, agree to
governmental or third-party audits, and take whatever other steps are necessary to ensure that the full
scope of the corporate wrongdoing is disclosed and that the responsible culprits are identified and, if
appropriate, prosecuted. See generally section VIII, supra.

Footnotes

1. In addition, the Sentencing Guidelines reward voluntary disclosure and cooperation with a reduction in the
corporation's offense level. See U.S.S.G. § 8C2.5(g).

2. This waiver should ordinarily be limited to the factual internal investigation and any contemporaneous advice given
to the corporation concerning the conduct at issue. Except in unusual circumstances, prosecutors should not seek a
waiver with respect to communications and work product related to advice concerning the government's criminal
investigation.
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Bringing Criminal Charges Against Corporations

3. Some states require corporations to pay the legal fees of officers under investigation prior to a formal determination
of their guilt. Obviously, a corporation's compliance with governing law should not be considered a failure to
cooperate.

4. Although this case and Basic Construction are both antitrust cases, their reasoning applies to other criminal
violations. In the Hilton case, for instance, the Ninth Circuit noted that Sherman Act violations are commercial
offenses "usually motivated by a desire to enhance profits," thus bringing the case within the normal rule that a
"purpose to benefit the corporation is necessary to bring the agent's acts within the scope of his employment." 467 F.2d

at 1006 & n.4. In addition, in United States v. Automated Medical Laboratories, 770 F.2d 399, 406 n.5 (4" Cir. 1985),
the Fourth Circuit stated that Basic Construction states a generally applicable rule on corporate criminal liability
despite the fact that it addresses violations of the antitrust rules."

5. For a detailed review of these and other factors concerning corporate compliance programs,see United States
Sentencing Commission, Guidelines Manual, § 8A1.2, comment. (n. 3(k)) (Nov. 1997). See also U.S.S.G. § 8C2.5(f).

6. For example, the Antitrust Division's amnesty policy specifically requires that "[w]here possible, the corporation
[make] restitution to injured parties . . . ."
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9-28.000 Principles of Federal Prosecution of Business Organizations'
9-28.100 Duties of Federal Prosecutors and Duties of Corporate Leaders

The prosecution of corporate crime is a high priority for the Department of Justice. By
investigating allegations of wrongdoing and by bringing charges where appropriate for criminal
misconduct, the Department promotes critical public interests. These interests include, to take
just a few examples: (1) protecting the integrity of our free economic and capital markets; (2)
protecting consumers, investors, and business entities that compete only through lawful means;
and (3) protecting the American people from misconduct that would violate criminal laws
safeguarding the environment.

In this regard, federal prosecutors and corporate leaders typically share common goals.
For example, directors and officers owe a fiduciary duty to a corporation’s shareholders, the
corporation’s true owners, and they owe duties of honest dealing to the investing public in
connection with the corporation’s regulatory filings and public statements. The faithful
execution of these duties by corporate leadership serves the same values in promoting public
trust and confidence that our criminal cases are designed to serve.

A prosecutor’s duty to enforce the law requires the investigation and prosecution of
criminal wrongdoing if it is discovered. In carrying out this mission with the diligence and
resolve necessary to vindicate the important public interests discussed above, prosecutors should
be mindful of the common cause we share with responsible corporate leaders. Prosecutors
should also be mindful that confidence in the Department is affected both by the results we
achieve and by the real and perceived ways in which we achieve them. Thus, the manner in
which we do our job as prosecutors—including the professionalism we demonstrate, our
willingness to secure the facts in a manner that encourages corporate compliance and self-
regulation, and-also our appreciation that corporate prosecutions can potentially harm blameless
investors, employees, and others—affects public perception of our mission. Federal prosecutors
recognize that they must maintain public confidence in the way in which they exercise their
charging discretion. This endeavor requires the thoughtful analysis of all facts and '
circumstances presented in a given case. As always, professionalism and civility play an
important part in the Department’s discharge of its responsibilities in all areas, including the area
of corporate investigations and prosecutions.

19-28.200 General Considerations of Corporate Liability

A. General Principle: Corporations should not be treated leniently because of their
artificial nature nor should they be subject to harsher treatment. Vigorous enforcement of the
criminal laws against corporate wrongdoers, where appropriate, results in great benefits for law
enforcement and the public, particularly in the area of white collar crime. Indicting corporations

! While these. guidelinés refer to corpOratio_ns, they apply to the consideration of the
prosecution of all types of business organizations, including partnerships, sole proprietorships,
government entities, and unincorporated associations.






for wrongdoing enables the government to be a force for positive change of corporate culture,
and a force to prevent, discover, and punish serious crimes.

B. Comment: In all cases involving corporate wrongdoing, prosecutors should consider
the factors discussed further below. In doing so, prosecutors should be aware of the public
benefits that can flow from indicting a corporation in appropriate cases. For instance,
corporations are likely to take immediate remedial steps when one is indicted for criminal
misconduct that is pervasive throughout a particular industry, and thus an indictment can provide
a unique opportunity for deterrence on a broad scale. In addition, a corporate indictment may
result in specific deterrence by changing the culture of the indicted corporation and the behavior
of its employees. Finally, certain crimes that carry with them a substantial risk of great public
harm—e.g., environmental crimes or sweeping financial frauds—may be committed by a
business entity, and there may therefore be a substantial federal interest in indicting a
corporation under such circumstances.

In certain instances, it may be appropriate, upon consideration of the factors set forth
herein, to resolve a corporate criminal case by means other than indictment. Non-prosecution
and deferred prosecution agreements, for example, occupy an important middle ground between
declining prosecution and obtaining the conviction of a corporation. These agreements are
discussed further in Section X, infra. Likewise, civil and regulatory alternatives may be
appropriate in certain cases, as discussed in Section XI, infra.

Where a decision is made to charge a corporation, it does not necessarily follow that
individual directors, officers, employees, or shareholders should not also be charged.
Prosecution of a corporation is not a substitute for the prosecution of criminally culpable
individuals within or without the corporation. Because a corporation can act only through
individuals, imposition of individual criminal liability may provide the strongest deterrent
~ against future corporate wrongdoing. Only rarely should provable individual culpability not be
pursued, particularly if it relates to high-level corporate officers, even in the face of an offer of a
corporate guilty plea or some other disposition of the charges against the corporation.

Corporations are “legal persons,” capable of suing and being sued, and capable of
committing crimes. Under the doctrine of respondeat superior, a corporation may be held
criminallygﬁable for the illegal acts of its directors, officers, employees, and agents. To hold a
corporation liable for these actions, the government must establish that the corporate agent’s
actions (i) were within the scope of his duties and (ii) were intended, at least in part, to benefit
the corporation. In all cases involving wrongdoing by corporate agents, prosecutors should not
limit their focus solely to individuals or the corporation, but should consider both as potential
targets. , '

Agents may act for mixed reasons—both for self-aggrandizement (both direct and
indirect) and for the benefit of the corporation, and a corporation may be held liable as long as
one motivation of its agent is to benefit the corporation. See United States v. Potter, 463 F.3d.9,
25 (1st Cir. 2006) (stating that the test to determine whether an agent is acting within the scope
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of employment is “whether the agent is performing acts of the kind which he is authorized to
perform, and those acts are motivated, at least in part, by an intent to benefit the corporation.”).
In United States v. Automated Medical Laboratories, Inc., 770 F.2d 399 (4th Cir. 1985), for
example, the Fourth Circuit affirmed a corporation’s conviction for the actions of a subsidiary’s
employee despite the corporation’s-claim that the employee was acting for his own benefit,
namely his “ambitious nature and his desire to ascend the corporate ladder.” Id. at 407. The
court stated, “Partucci was clearly acting in part to benefit AML since his advancement within
the corporation depended on AML’s well-being and its lack of difficulties with the FDA.” /d.;
see also United States v. Cincotta, 689 F.2d 238, 241-42 (1st Cir. 1982) (upholding a
‘corporation’s conviction, notwithstanding the substantial personal benefit reaped by its miscreant
agents, because the fraudulent scheme required money to pass through the corporation’s treasury
and the fraudulently obtained goods were resold to the corporation’s customers in the
corporation’s name). ~

Moreover, the corporation need not even necessarily profit from its agent’s actions for it
to be held liable. In Automated Medical Laboratories, the Fourth Circuit stated:

- [Blenefit is not a “touchstone of criminal corporate liability; benefit at best is an
evidential, not an operative, fact.” Thus, whether the agent’s actioris ultimately
redounded to the benefit of the corporation is less significant than whether the
agent acted with the intent to benefit the corporation. The basic purpose of
requiring that an agent have acted with the intent to benefit the corporation,
however, is to insulate the corporation from criminal liability for actions of its
agents which may be inimical to the interests of the corporation or which may
have been undertaken solely to advance the interests of that agent or of a party
other than the c’:orporatiOn.

770 F.2d at 407 (internal citation omitted) (quoting Old Monastery Co. v. Unzted States, 147
F.2d 905, 908 (4th Cir. 1945)).

9-28.300 Factors to Be Considered

A. General Principle: Generally, prosecutors apply the same factors in determining
whether to charge a- corporauon as they do with respect to individuals. See USAM § 9-27.220, et
seq. Thus, the prosecutor must weigh all of the factors normally considered in the sound
exercise of prosecutorial judgment: the sufficiency of the evidence; the likelihood of success at
trial; the probable deterrent, rehabxhtanve, and other consequences of conviction; and the
adequacy of noncriminal approaches. See id. However, due to the nature of the corporate

“person,” some additional factors are present. In-conducting an investigation, determining
whether to bring charges and negotiating plea or other agreements, prosecutors should consider
the following factors in reaching a decision as to the proper treatment of a corporate target:

1. the nature aﬁd serioﬁsness of the offense, including the risk of harm to the public,
~and applicable policies and priorities, if any, governing the prosecution of






corporations for particular categories of crime (see infra section IV);

2. the pervasiveness of wrongdoing within the corporation, including the complicity
in, or the condoning of, the wrongdoing by corporate management (see infra
section V);

3. the corporation’s history of similar misconduct, including prior criminal, civil,

and regulatory enforcement actions against it (see infra section VI);

4. the corporation’s timely and voluntary disclosure of wrongdoing and its
willingness to cooperate in the investigation of its agents (see infra section VII);

5. the existence and effectiveness of the corporation’s pre- ex1st1ng compliance
program (see infra section VIII);

6. the corporation’s remed1a1 actions, including any efforts to implement an effective
corporate compliance program or to improve an existing one, to replace
responsible management, to discipline or terminate wrongdoers, to pay restitution,
and to cooperate with the relevant government agencies (see infra section IX);

7. collateral consequences, including whether there is disproportionate harm to
shareholders, pension holders, employees, and others not proven personally
culpable, as well .as impact on the public arising from the prosecution (see infra
section X);

8. the adequacy of the prosecution of 1nd1v1duals responsible for the corporation’s
malfeasance; and

9. the adequacy of remedies such as civil or regulatory enforcement actions (see
infra section XI). :

B. Comment: The factors listed in this section are intended to be illustrative of those
that should be evaluated and are not an exhaustive list of potentially relevant considerations.
Some of these factors may not apply to specific cases, and in some cases one factor may override
all others. For example, the nature and seriousness of the.offense may be such as to warrant
prosecution regardless of the other factors. -In most cases, however, no single factor will be
d1sposmve In addition, national law enforcement policies in various enforcement areas may
require that more or less weight be given to-certain of these factors than to others. Of course,
prosecutors must exercise their thoughtful and pragmatic judgment in applying and balancing
these factors, so as to achieve a fair and just outcome and promote respect for the law. '

In making a decision to charge a corporation, the prosecutor generally has substantial

latitude in determining when, whom, how, and even whether to prosecute for violations of
federal criminal law. In exercising that dlscretlon prosecutors should consider the following
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statements of principles that summarize the considerations they should weigh and the practices

they should follow in discharging their prosecutorial responsibilities. In doing so, prosecutors

should ensure that the general purposes of the criminal law—assurance of warranted

punishment, deterrence of further criminal conduct, protection of the public from dangerous and

fraudulent conduct, rehabilitation of offenders, and restitution for victims and affected

communmes——-are adequately met, takmg into account the spec1al nature of the corporate
person :

9-28.400 ~ Special Policy Concerns

'A. General Principle: The nature and seriousness of the crime, including the risk of

* harm to the public from the criminal misconduct, are obviously primary factors in determining
whether to charge a corporation. In addition, corporate conduct, particularly that of national and
multi-national corporations, necessarily intersects with federal economic, tax, and criminal law
enforcement policies. In applying these Principles, prosecutors must consider the practices and
policies of the appropriate Division of the Department, and must comply with those policies to
the extent required by the facts presented.

B. Comment: In determining whether to charge a corporation, prosecutors should take
into account federal law enforcement priorities as discussed above. See USAM § 9-27-230. In
addition, however, prosecutors must be aware of the specific policy goals and incentive
programs established by the respective Divisions and regulatory agencies. Thus, whereas natural
persons may be given incremental degrees of credit (ranging from immunity to lesser charges to
sentencing considerations) for turning themselves in, making statements against their penal
interest, and cooperating in the government’s investigation of their own and others’ wrongdoing,
the same approach may not be appropriate in all circumstances with respect to corporations. As
an example, it is entirely proper in many investigations for a prosecutor to consider the ‘
corporation’s pre-indictment conduct, e.g., voluntary disclosure, cooperation, remediation or
restitution, in determining whether to seek an indictment. However, this would not necessarily
be appropriate in an antitrust investigation, in which antitrust violations, by definition, go to the
heart of the corporation’s business. With thisin mind, the Antitrust Division has established a
firm policy, understood in the business community, that credit should not be given at the
charging stage for a compliance program and that amnesty is available only to the first
corporation to make full disclosure to the government. As another example, the Tax Division
has a strong preference for prosecuting responsible individuals, rather than entities, for corporate
tax offenses. Thus, in determining whether or not to charge a corporation, prosecutors must
consult with the Criminal, Antitrust, Tax, Environmental and Natural Resources, and National
Security Divisions, as appropriate.

9-28.500 Pervasiveness of .'Wrongdoing Within the Corporation
A. General Principle: A corporation can only act through natural persons, and it is

therefore held respon51ble for the acts of such persons fairly attributable to it. Charging a
corporation for even minor misconduct may be appropriate where the wrongdoing was pervasive






and was undertaken by a large number of employees, or by all the employees in a particular role
within the corporation, or was condoned by upper management. On the other hand, it may not
be appropriate to impose liability upon a corporation, particularly one with a robust compliance
program in place, under a strict respondeat superior theory for the single isolated act of a rogue
employee. There is, of course, a wide spectrum between these two extremes, and a prosecutor
should exercise sound discretion in evaluating the pervasiveness of wrongdoing within a
corporation. ‘

B. Comment: Of these factors, the most important is the role and conduct of
~management. Although acts of evenlow-level employees may result in criminal liability, a
corporatlon is directed by its management and management is responsible for a corporate culture
in which criminal conduct is either discouraged or tacitly encouraged. As stated in commentary
to the Sentencing Guldehnes

Pervasiveness'[is] case speciﬁc and [will] depend on the numbet, and degree of
responsibility, of individuals [with] substantial authority . . . who participated in,
condoned, or were willfully ignorant of the offense. Fewer individuals need to be
involved for a finding of pervasiveness if those individuals exercised a rélatively
high degree of authority. Pervasiveness can occur either within an organization
as a whole or within a unit of an organization.

USSG § 8C2.5, cmt. (n. 4).
9-28.600 The Corporation’s Past History
'A. General Principle: Pr,osecutérs may consider a corporation’s history of similar

conduct, including prior-criminal, civil, and regulatory enforcement actions against it, in
determining whether to bring criminal charges and how best to resolve cases.

B. Comment: A corporation, like a natural person, is expected to learn from its mistakes.
A histery of similar misconduct may be probative of a corporate culture that encouraged, or at
least condoned, such misdeeds, regardless of any compliance programs. Criminal prosecution of
a corporation may be particularly appropriate where the corporation previously had been subject
to non-criminal guidance, warnings, or sanctions, or previous criminal charges, and it either had
not taken adequate action to prevent future unlawful conduct or had continued to engage in the
misconduct in spite of the warnings or enforcement actions taken against it. The corporate
structure itself (e.g., the creation or existence of subsidiaries or operating divisions) is not
dispositive in this.analysis, and enforcement actions taken against the corporation or any of its
divisions, subsidiaries, and affiliates may be considered, if germane. See USSG § 8C2.5(c), cmt.
(n. 6).






9—28.700 * The Value of Cooperation

A. General Principle: In determining whether to charge a corporation and how to resolve
corporate criminal cases, the corporation’s timely and:voluntary disclosure of wrongdoing and
its cooperation with the government’s investigation may be relevant factors. In gauging the
extent of the corporation’s cooperation, the prosecutor may consider, among other things,
whether the corporation made a voluntary and timely disclosure, and the corporation’s
willingness to. provide relevant information and evidence and identify relevant actors within and
outside the corporation, including senior executives.

Cooperation is a potential mitigating factor, by which a corporation—just like any other
subject of a criminal investigation—can gain credit in a case that otherwise is appropriate for
indictment and prosecution. Of course, the decision not to cooperate by a corporation (or
individual) is not itself evidence of misconduct, at least where the lack of cooperation does not
involve criminal misconduct or demonstrate consciousness of guilt (e.g., suborning perjury or
false statements, or refusing to comply with lawful discovery requests). Thus, failure to
cooperate, in and of itself, does not support or require the filing of charges with respect to a _ , 1
corporation any more than with respect to an individual. : ;

B. Comment: In investigating wrongdoing by or within a corporation, a prosecutor is ;
likely to encounter several obstacles resulting from the nature of the corporation itself. It will :
often be difficult to determine which individual took which action on behalf of the corporation.

Lines of authority and responsibility may be shared among operating divisions or departments,
and records and personnel may be spread throughout the United States or even among several
countries. Where the criminal conduct continued over an extended period of time, the culpable
or knowledgeable personnel may have been promoted, transferred, or fired, or they may have
quit or retired. Accordingly, a corporation’s ¢ooperation may be critical in identifying
potentially relevant actors and lecating relevant evidence, among other things, and in doing so
expeditiously.

_This dynamic—i.e., the difficulty of determining what happened, where the evidence is,
and which individuals took or promoted putatively illegal corporate actions—can have negative
consequences for both the government and the corporation that is the subject or target ofa
government investigation. More specifically, because of corporate attribution principles
concerning actions of corporate-officers and employees (see, e.g., suprda section II), uncertainty
about exactly who authorized or directed apparent corporate misconduct can inure to the-
detriment of a corporation. For example, it may not matter under the law which of several
possible executives or leaders ina chain of command approved of or authorized criminal
conduct; however, that information if known might bear on the propriety of a particular
disposition short of indictment of the corporation. It'may not be in the interest of a corporation
or the goveérnment for a charging decision to be made in the absence of such information, which -
might occur if, for example, a statute of limitations were relevant and authorization by any one
of the officials were enough to justify a charge under the law. Moreover, and at a minimum, a





protracted government investigation of such an issue could, as a collateral consequence, disrupt
the corporation’s business operations or even depress its stock price.

For these reasons and more, cooperation can be a favorable course for both the
government and the corporation. Cooperation benefits the government—and ultimately
shareholders, employees, and other often blameless victims—by allowing prosecutors and
federal agents, for example, to avoid protracted delays, which compromise their ability to
quickly uncover and address the full extent of widespread corporate crimes. With cooperation
by the corporation, the government may be able to reduce tangible losses, limit damage to
reputation, and preserve assets for restitution. At the same time, cooperation may benefit the
corporation by enabling the government to focus its investigative resources in a manner that will
not unduly disrupt the corporation’s legitimate business operations. In addition, and critically,
cooperation may benefit the corporation by presenting it 'with the opportunity to earn credit for
its efforts. '

9-28.710 Attorney-Client and Work Product Protections

The attorney-client privilege and the attorney work produet protection serve an extremely
important function in the American legal system. The attorney-client privilege is one of the
oldest and most sacrosanct privileges under the law. See Upjohn v. United States, 449 U.S. 383,
389 (1981). As the Supreme Court has stated, “[i]ts purpose is to encourage full and frank
comimunication between attorneys and their clients and thereby promote broader public interests
in the observance of law and administration of justice.” Id. The value of promoting a
corporation’s ability to seek frank and comprehensive legal advice is particularly important in
the contemporary global business environment, where corporations often face complex and
dynamic legal and regulatory obligations imposed by the federal government and also by states
and foreign governments. The work product doctrine serves similarly important goals.

For these reasons, waiving the attorney-client and work product protections has never
been a prerequisite under the Department’s prosecution guidelines for a corporation to be viewed
as cooperative. Nonetheless, a wide range of commentators and members of the American legal
community and criminal justice system have asserted that the Department’s policies have been
used, either wittingly or unwittingly, to coerce business entities into waiving attorney-client
privilege and work-product protection. Everyone agrees that a corporation may freely waive its
own privileges if it chooses to do so; indeed, such waivers occur routinely when corporations are
victimized by their employees or others, conduct an internal investigation, and then disclose the
details of the investigation to law enforcement officials in an effort to seek prosecution of the
offenders. However, the contention, from a broad array of voices, is that the Department’s
position on attorney-client privilege and work product protection waivers has promoted an

- environment in which those protections are being unfairly eroded to the detriment of all.

The Department understands that the attorney-client privilege and attorney work product

protection are essential and long-recognized components of the American legal system. What
the government seeks and needs to advance its legitimate (indeed, essential) law enforcement






mission is not waiver of those protections, but rather the facts known to the corporation about the.

putative criminal misconduct under review. In addition, while a corporation remains free to
convey non-factual or “core” attorney-client communications or work product—if and only if the
corporation voluntarily chooses to do so—prosécutors should not ask for such waivers and are
directed not to do so. ‘The critical factor is whether the corporation has provided the facts about
the events, as explained further herein.

9-28.720 Cooperation: Disclosing the Relevant Facts

Eligibility for cooperation credit is not predicated upon the waiver of attorney-client
privilege or work product protection. Instead, the sort of cooperation that is most valuable to
resolving allegations of misconduct by a corporation and its officers, directors, employees, or
- agents is disclosure of the relevant facts concerning such misconduct. In this regard, the analysis
parallels that for a non-corporate defendant, where cooperation typically requires disclosure of
relevant factual knowledge and not of discussions between an individual and his attorneys.

Thus, when the government investigates potential corporate wrongdoing, it seeks the
relevant facts. For example, how and when did the alleged misconduct occur? Who promoted
or approved it? Who was responsible for committing it? In this respect, the investigation of a
corporation differs little from the investigation of an individual. In both cases, the government
needs to know the facts to achieve a just and fair outcome. The party under investigation may
choose to cooperate by disclosing the facts, and the government may give credit for the party’s
disclosures. If a corporation wishes to receive credit for such cooperation, which then can be
considered with all other cooperative efforts and circumstances in evaluating how fairly to
proceed, then the corporation, like any person, must.disclose the relevant facts of which it has
knowledge.’

(a) Disclosing the Relevant Facts — Facts Gathered Through Internal Investigation

Individuals and corporations often obtain knowledge of facts in different ways. An
individual knows the facts of his or others’ misconduct through his own experience and
perceptions. A corporation is an artificial construct that cannot, by definition, have personal
knowledge of the facts. Some of those facts may be reflected in documentary or electronic
media like emails, transaction or accounting documents, and other records. Often, the
corporation gathers facts through an internal investigation. Exactly how and by whom the facts

? There are other dimensions of cooperation-beyond the mere disclosure of facts, of
course. These can include, for example, providing non-privileged documents and other
evidence, making witnesses available for interviews, and assisting in the interpretation of -
complex business records. This section of the Principles focuses solely on the disclosure of facts
and the privilege issues that may be implicated thereby.
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are gathered is for the corporation to decide. Many corporations choose to collect information
about potential misconduct through lawyers, a process that may confer attorney-client privilege
or attorney work product protection on at least some of the information-collected. Other
corporations may choose a method of fact—gathermg that does not have that effect—for example,
having employee or other witness statements collected after 1nterVIews by non-attorney
personnel.

Whichever process the corporation selects, the government’s key measure of cooperation
must remain the same as it does for an individual: has the party timely disclosed the relevant
facts about the putative misconduct? That is the operative question in assigning cooperation
credit for the disclosure of information—not whether the corporation discloses attorney-client or
work product materials. Accordingly, a corporation should receive the same credit for disclosing
~ facts contained in materials that are not protected by the attorney-client privilege or attorney
work product as it would for disclosing identical facts contained in materials that are so
protected.’ On this point the Report of the House Judi¢iary Committee, submitted in connection
with the attorney-client privilege bill passed by the House of Representatlves (H.R. 3013),
comports with the approach requlred here

[A]n .. . attorney of the United States may base cooperation credit on the facts
that are disclosed, but is prohibited from basing cooperation credit upon whether
or not the materials are protected by attorney-client privilege or attorney work
product. As a result, an entity that voluntarily discloses should receive the same
amount of cooperation credit for disclosing facts that happen to be contained in
materials not protected by attorney-client privilege or attorney work product as it
would receive for disclosing identical facts that are contained in materials
protected by attorney-client privilege or attorney work product. There should be
no differentials in an assessment of cooperation (i.e., neither a credit nor a
penalty) based upon whether or not the materials disclosed are protected by
attorney-client privilege or attorney work product.

H.R. Rep. No. 110-445 at 4(2007).

* By way of example, corporate personnel are typically interviewed during an internal
investigation. If the interviews are conducted by counsel for the corporation, certain notes and
memoranda generated from the interviews may be subject, at least in part, to the protections of
attorney-client privilege and/or attorney work product. To receive cooperation credit for
providing factual information, the corporation need not produce, and prosecutors may not
request, protected notes or memoranda generated by the lawyers’ interviews. To earn such
credit, however, the corporation does need to produce, and prosecutors may request, relevant
factual information—including relevant factual information acquired through those interviews,
unless-the identical information has otherwise been provided—as well as relevant non-privileged
evidence such as accounting and business records and emails between non-attorney employees
or agents.
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In short, so long as the corporation timely discloses relevant facts about the putative
misconduct, the corporation may receive due credit-for such cooperation, regardless of whether it
chooses to waive privilege or work product protection in the process.® Likewise, a corporation
that does not disclose the relevant facts about the alleged misconduct—for whatever
~ reason—typically should not be entitled to receive credit for cooperation.

Two final and related points bear noting about the disclosure of facts, although they
should be obvious. First, the government cannot compel, and the corporation has no obligation
to make, such disclosures (although the government can obviously compel the disclosure of
certain records and witness testimony through subpoenas). Second, a corporation’s failure to
provide relevant information does not mean the corporation will be indicted. It simply means
that the corporation will not be entitled to mltlgatmg credit for that cooperation. Whether the
corporation faces charges will turn, as it does in any case, on the sufficiency of the evidence, the
likelihood of success at trial, and all of the other factors identified in Section III above. If there
is insufficient evidence to warrant indictment, after appropriate investigation has been
completed, or if the other factors weigh against. mdlctment then the corporation should not be
indicted, irrespective of whether it has earned cooperation credit. The converse is also true: The
'govemment may charge even the most cooperative corporation pursuant to these Principles if, in
weighing and balaneing the factors described herein, the prosecutor determines that a charge is
required in the interests of justice. Put differently, even the most sincere and thorough effort to
‘cooperate cannot necessarily absolve a corporation that has, for example, engaged in an
egregious, orchestrated, and widespread fraud. Cooperation is a relevant potential mitigating
factor, but it alone is not dlsposmve

(b) Legal Adv1ce and Attorney Work Product

Separate: from (and usually preceding) the fact-gathering process in an internal
investigation, a corporation, through its officers, employees, directors, or others, may have
consulted with corporate counsel regarding or in 2 manner that concerns the legal implications of
the putative misconduct at issue. Communications of this sort, which are both independent of
the fact-gathering component of an internal investigation and made for the purpose of seeking or
dispensing legal advice, lie at the core of the attorney-client privilege. Such communications can
naturally have a salutary effect on ¢orporate behavior—facilitating, for example, a corporation’s
effort to comply with complex and evolving legal and regulatory regimes.’ Except as noted in

* In assessing the timeliness of a corporation’s disclosures, prosecutors should apply a
standard of reasonableness in light of the totality of circumstances.

5 These privileged communications are not necessarily limited to those that occur
contemporaneously with the underlying misconduct. They would include, for instance, legal
advice provided by corporate counsel in an internal investigation report. Again, the key measure
of cooperation is the dlsclosure of factual 1nformat10n known to the corporation, not the
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subparagraphs (b)(i) and (b)(ii) below, a corporation need not disclose and prosecutors may not
request the disclosure of such communications as a condition for the corporation’s eligibility to
Teceive cooperatlon credit. :

Likewise, non-factual or core attorney work product—for example, an attorney’s mental
impressions or legal theories—lies at the core of the attorney work product doctrine. A
corporation need not disclose, and prosecutors may not request, the disclosure of such attorney
work product asa cond1t1on for the corporation’s eligibility to receive cooperation credit.

(1) Advice of Counsel Defense in the Instant Context

Occasionally a corporation or one of its employees may assert an advice-of-counsel
defense, based upon communications with in-house or outside counsel that took place prior to or
contemporaneously with the underlying conduct at issue. In-such situations, the defendant must
tender a legitimate factual basis to support the assertion of the advice-of-counsel defense. See,
e.g., Pitt v. Dist. of Columbia, 491 F.3d 494, 504-05 (D.C. Cir. 2007); United States v. Wenger,
427 F.3d 840, 853-54 (10th Cir. 2005); United States v. Cheek, 3 F.3d 1057, 1061-62 (7th Cir.
1993). The Department cannot fairly be asked to discharge its responsibility to the public to
investigate alleged corporate crime, or to temper what would otherwise be the appropriate course
of prosecutive action, by simply accepting on faith an otherwise unproven assertion that an
attorney—perhaps even an unnamed attorney—approved potentially unlawful practices.
‘Accordingly, where an advice-of-counsel defense has been asserted, prosecutors may ask for the
disclosure of the commuriications allegedly supporting it.

(i1) Communications in Furtherance of a Crime or Fraud

Communications between a corporation (through its officers, employees, directors, or
agents) and corporate counsel that are made in furtherance of a crime or fraud are, under settled
precedent, outside the scope and protection of the attorney-client privilege. See United States v.
Zolin, 491 U.S. 554, 563 (1989); United States v. BDO Seidman, LLP, 492 F.3d 806, 818 (7th
Cir. 2007). As aresult, the Department may properly request such communications if they in
fact exist.

9-28.730  Obstructing the Investigation

Another factor to be weighed by the prosecutor is whether the corporation has engaged in
conduct intended to impede the investigation. Examples of such conduct could include:
inappropriate directions to employees or their counsel, such as directions not to be truthful or to
conceal relevant facts; making representations or submissions that contain misleading assertions
or material omissions; and incomplete or delayed production of records.

disclosure of legal advice or theories rendered in connection with the conduct at issue (subject to
the two exceptions noted in Section VII(2)(b)(i-ii)).
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, In evaluating cooperation, however, prosecutors should not take into account whether a
corporation is advancing or reimbursing attorneys’ fees or providing counsel to employees,
officers, or directors under investigation or indictment. Likewise, prosecutors may not request
that a corporation refrain from taking such action. This prohibition is not meant to prevent a
prosecutor from asking questions about an attorney’s representation of a corporation or its
employees, officers, or directors, where otherwise appropriate under the law.’ Neither is it
intended to limit the otherwise applicable reach of criminal obstruction of justice statutes such as
18 U.S.C. § 1503, If the payment of attorney fees were used in a manner that would otherwise
constitute criminal obstruction of justice—for-example, if fees were advanced on the condition
that an employee adhere to a version of the facts that the corporation and the employee knew to
be false—these Principles would not (and could not) render inapplicable such criminal '
prohibitions.

Similarly, the mere participation by a corporation in a joint defense-agreement does not
render the corporation ineligible to receive cooperation credit, and prosecutors may not request
that a corporation refrain from entering into such agreements. Of course, the corporation may
wish to aveid putting itself in the position of being disabled, by virtue of a particular joint
defense or similar agreement, from providing some relevant facts to the government and thereby
limiting its ability to seek such cooperation credit. Such might be the case if the corporation
gathers facts from employees who have entered into a joint defense agreement with the
corporation, and who may later seek to prevent the corporation from disclosing the facts it has
acquired. Corporations may wish to address this situation by crafting or participating in joint
defense agreements, to the extent they choose to enter them, that provide such flexibility as they
deem appropriate.

Finally, it may on occasion be appropriate for the government to consider whether the
corporation has shared with others sensitive information about the investigation that the
government provided to the corporation. In appropriate situations, as it does with individuals,
the government may properly request that, if a corporation wishes to receive credit for
cooperation, the information provided by the government to the corporation not be transmitted to
others—for example, where the disclosure of such information could lead to flight by individual
subjects, destruction of evidence, or dissipation or concealment of assets.

9-28.740  Offering Cooperation: No Entitlement to Immunity
A corporation’s offer of cooperation or cooperation itself does not automatically entitle it

to immunity from prosecution or a favorable resolution of its case. A corporation should not be
able to escape liability merely by offering up its directors, officers, employees, or agents. Thus,

§ Routine questions regarding the representation status of a corporation and its
employees, including how and by whom attorneys’ fees are paid, sometimes arise in the course.
of an investigation under certain circumstances—to take one example, to assess conflict-of-
interest issues. Such questlons can be approprxate and this guidance is not intended to prohibit
such limited inquiries.
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a corporation’s willingness to cooperate is not determinative; that factor while relevant, needs to
be considered in conjunction with all other factors.

9-28.750 Qualifying for Immunity, Amnesty, or Rcduced Sanctions Through Voluntary
Disclosures

In conjunction with regulatory agencies and other executive branch departments, the
Department encourages corporations, as part of their compliance programs, to conduct internal
investigations and to disclose the relevant facts to the appropriate authorities. Some agencies,
such as the Securities and Exchange Commission and the Environmental Protection Agency, as
well as the Department’s Environmental and Natural Resources Division, have formal voluntary
disclosure programs in which self-reporting, coupled with remediation and additional criteria,
may qualify the corporation for amnesty or reduced sanctions. Even in the absence of a formal -
program, prosecutors may consider a corporation’s timely and voluntary disclosure in evaluating
the adequacy of the corporation’s compliance program and its management s commitment to the
compliance program. ‘However, prosecution and economic policies specific to the industry or
statute may require prosecution notwithstanding a corporation’s willingness to cooperate. For
example, the Antitrust Division has a policy of offering amnesty only to the first corporation to
agree to cooperate. Moreover, amnesty, immunity, or reduced sanctions may not be appropriate
where the corporation’s business is permeated with fraud or other crimes.

- 9-28.760 ‘Oversight Concerning Demands for Waivers of Attorney-Client Privilege or
Work Product Protection By Corporations Contrary to This Policy

The Department underscores its commitment to attorney practices that are consistent with
Department policies like those set forth herein concerning cooperation credit and due respect for
thie attorney-client privilege and work product protection. Counsel for corporations who believe
that prosecutors are violating such guidance are encouraged to raise their concerns with
supervisors, including the appropriate United States Attorney or Assistant Attorney General.
Like any other allegation of attorney misconduct, such allegations are subject to potential

.investigation through established mechanisms. '

9-28.800 Corporate Compliance Programs

A. General Principle: Compliance programs are estabhshed by corporate management to
prevent and detect misconduct and to ensure that corporate activities are conducted in
accordance with applicable criminal and civil laws, regulations, and rules. The Department

‘encourages such corporate self-policing, including voluntary disclosures to the government of
any problems that a corporation discovers on its own. However, the existence of a compliance
program is not sufficient, in and of itself, to justify not charging a corporation for criminal
misconduct undertaken by its officers, directors, employees, or agents. In addition, the nature of
some crimes, .e.g., antitrust violations, may be such that national law enforcement policies
mandate prosecutions of corporations notwithstanding the existence of a compliance program.
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B. Comment: The existence of a corporate compliance program, even one that
specifically prohibited the very conduct in question, does not absolve the corporation from
criminal liability under the doctrine of respondeat superior. See United States v. Basic Constr.
Co., 711 F.2d 570, 573 (4th Cir. 1983) (“[A] corporation may be held criminally responsible for
antitrust violations committed by its employees if they were acting within the scope of their
authority, or apparent authorlty and for the benefit of the corporation, even if. . . such acts were
against corporate policy or express instructions.”). As explained in United Stales v. Potter, 463
F.3d 9 (1st Cir. 2006), a corporation cannot “avoid liability by adopting abstract rules” that
forbid its agents from engaging in illegal acts, because “[e]ven a specific directive to an agent or
employee or honest efforts to police such rules do not automatically free the company for the
wrongful acts of agents.” Id. at 25-26. See also United States v. Hilton Hotels Corp., 467 F.2d
1000, 1007 (9th Cir; 1972) (noting that a corporation “could not gain exculpation by issuing
general instructions without undertaking to enforce those instructions by means commensurate
with the obvious risks”); United States v. Beusch, 596 F.2d 871, 878 (9th Cir. 1979) (“[A]
corporation may be liable for acts of its employees done contrary to express instructions-and
policies, but . . . the existence of such instructions and policies may be considered in determining
whether the employee in fact acted to benefit the corporation.”).

While the Depértment recognizes that no compliance program can ever prevent all
criminal activity by a corporation’s employees, the critical factors in evaluating any program are
whether the program is adequately designed for maximum effectiveness in preventing and
detecting wrongdoing by employees and whether cotporate management is enforcing the
program ot is tacitly encouraging or pressuring employees to engage in misconduct to achieve
business objectives. The Department has no formulaic requirements regarding corporate
compliance programs. The fundamental questions any prosecutot should ask are: Is the
corporation’s compliance program well designed? Is the program being applied earnestly and in
good faith? Does the corporation’s compliance program work? In answering these questions; the
prosecutor should consider the comprehensiveness of the compliance program; the extent and
pervasiveness of the criminal misconduct; the number and level of the corporate employees
involved; the seriousness, duration, and frequency of the misconduct; and any remedial actions
taken by the corporation, including, for example, disciplinary action against past violators
uncovered by the prior complianc’é program, and revisions to corporate compliance programs in
light of lessons learned.”- Prosecutors should also consider the promptness of any disclosure of
wrongdoing to the government. In evaluating compliance programs, prosecutors may consider
whether the corporation has established corporate governance mechanisms that can effectively
detect and prevent misconduct. For example, do the corporation’s directors exercise independent
review over proposed corporate actions rather than unquestioningly ratifying officers’
recommendations; are internal audit functions conducted at a level sufficient to ensure their
independence and accuracy; and have the directors established an information and reporting
system in the organization reasonably designed to provide management and directors with timely
and accurate information sufficient to allow them to reach an informed decision regarding the

7 For a detailed review of these and other factors concerning corporate compliance
programs, see USSG § 8B2.1.
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organization’s compliance with the law. See, e.g., In re Caremark Int’l Inc. Derivative Litig.,
698 A.2d 959, 968-70 (Del. Ch. 1996).

Prosecutors should therefore attempt to determine whether a corporation’s compliance
program is merely a “paper program” or whether it was designed, implemented, reviewed, and
revised, as appropriate, in an effective manner. In addition, prosecutors should determine
whether the corporation has provided for a staff sufficient to audit, document, analyze, and
utilize the results of the corporation’s compliance efforts. Prosecutors also should determine
whether the corporation’s employees are adequately informed about the compliance program and
are convinced of the corporation’s commitment to it. This will enable the prosecutor to make an
informed decision as to whether the corporation has adopted and implemented a truly effective
compliance program that, when consistent with-other federal law enforcement policies, may
result in a decision to charge only the corporation’s employees and agents or to mitigate charges
or sanctions against the corporation. -

Compliance programs should be designed to detect the particular types of misconduct
most likely to occur in a particular corporation’s line of business. Many corporations operate in
complex regulatory environments outside the normal experience of criminal prosecutors.
Accordingly, prosecutors should consult with relevant federal and state agencies with the

expertise to evaluate the adequacy of a program’s design and implementation. For instance, state

and federal banking, insurance, and medical boards, the Department of Defense, the Department
of Health and Human Services, the Environmental Protection Agency, and the Securities and
Exchange Commission have considerable experience with compliance programs and can be
helpful to a prosecutor in evaluating such programs. In addition, the Fraud Section of the
Criminal Division, the Commercial Litigation Branch of the Civil Division, and the-
Environmental Crimes Section of the Environment and Natural Resources Division can assist
United States Attorneys’ Offices in finding the appropriate agency office(s) for such
consultation. '

9—28.900 Restitution and Remediation

A. General Principle: Although neither a corporation nor an individual target may avoid
prosecution merely by paying a sum of money, a prosecutor may consider the corporation’s
willingness to make restitution and steps already taken to do.so. A prosecutor may also consider
other remedial actions, such as improving an existing compliance program or disciplining -
wrongdoers, in determining whether to charge the corporation and how to resolve corporate
criminal cases.

- B. Comment: In determining whether or not to prosecute a corporation, the government
may consider whether the corporation has taken meaningful remedial measures. A corporation’s
response to misconduct says much about its willingness to ensure that such misconduct does not
recur. Thus, corporations that fully recognize the seriousness of their misconduct and accept
responsibility for it should be taking steps to implement the personnel, operational, and
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organizational changes necessary to establish an awareness among employees that criminal
conduct will not be tolerated.

Amorg the factors prosecutors should consider and weigh are whether the corporation _
appropriately disciplined wrongdoers, once those employees are identified by the corporation as
culpable for the misconduct. Employee discipline is a difficult task for many corporations
because of the human element involved and sometimes because of the seniority of the employees
concerned. Although corporations need to be fair to their employees, they must also be
committed, at all levels of the corporation, to the highest standards of legal and ethical behavior.
Effective internal discipline can be a powerful deterrent against improper behavior by a
corporation’s employees. Prosecutors should be satisfied that the corporation’s focus is on the
integrity and credibility of its remedial and disciplinary measures rather than on the protection of
the wrongdoers.

In addition to employee discipline, two other factors used in evaluating a corporation’s
remedial efforts are restitution and reform. As with natural persons, the decision whether or not
to prosecute should not depend upon the target’s ability to pay restitution. A corporation’s.
efforts to pay restitution even in advance of any court order is, however, evidence of its
acceptance of responsibility and, consistent with the practices and policies of the appropriate
Division of the Department entrusted with enforcing specific criminal laws, may be considered
in determining whether to bring criminal charges. Similarly, although the inadequacy of a
corporate compliance program is a factor to consider when deciding whether to charge a
corporation, that corporation’s quick recognition of the flaws in the program and its efforts to
improve the program are also factors to consider as to appropriate disposition of a case.

9-28.1000  Collateral Consequences

A. General Principle: Prosecutors may consider the collateral consequences of a
corporate criminal conviction or indictment in determining whether to charge the corporation
with a criminal offense and how to resolve corporate criminal cases.

B. Comment: One of the factors in determining whether to charge a natural person or a
corporation is whether the likely punishment is appropriate given the nature and seriousness of
the crime. In the corporate context, prosecutors may take into account the possibly substantial
consequences to a corporation’s employees, investors, pensioners, and customers, many of
whom may, depending on the size and nature of the corporation and their role in its operations,
have played no role in the criminal conduct, have been unaware of it, or have been unable to
prevent it. Prosecutors should also be aware of non-penal sanctions that may accompany a
criminal charge, such as potential suspension or debarment from eligibility for government
contracts or federally funded programs such as health care programs. Determining whether or
not such non-penal sanctions are appropriate or required in a particular case is the responsibility
of the relevant agency; and is a decision that will be made based on the applicable statutes,
regulations, and policies.
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Virtually every conviction of a corporation, like virtually every conviction of an
individual, will have an impact on innocent third parties, and the mere existence of such an effect
is not sufficient to preclude prosecution of the corporation. Therefore, in evaluating the
relevance of collateral consequences, various factors already discussed, such as the
pervasiveness.of the criminal conduct and the adequacy of the corporation’s compliance
- programs, should be considered in determining the weight to be given to this factor. For
instance, the balance may tip in favor of'prosecuting corporations in situations where the scope
of the misconduct in a case is widespread and sustained within a corporate division (or spread
throughout pockets of the corporate organization). In such cases, the possible unfairness of
visiting punishment for the corporation’s crimes upon shareholders may be of much less concern
where those shareholders have substantially profited, even unknowingly, from widespread or
pervasive criminal activity. Similarly, where the top layers of the corporation’s management or
the shareholders of a closely-held corporation were engaged in or aware of the wrongdoing, and
the conduct at issue was accepted as a way of doing business for an extended period, debarment
may be deemed not collateral, but a direct and entirely approprlate consequence of the
corporatlon s wrongdoing.

On the other hand, where the collateral consequences of"a corporate conviction for
innocent third parties would be significant, it may be appropriate to consider a non-prosecution
or deferred prosecution agreement with conditions designed, among other things, to promote
compliance with applicable law and to prevent recidivism. Such agreements are a third option,
besides a criminal indictment, on the one hand, and a declination, on the other. Declining
prosecution may allow a corporate criminal to escape without consequences. Obtaining a
conviction may produce a result that seriously harms innocent third parties who played no role in
the criminal conduct. Under appropriate circumstances, a deferred prosecution or non-
prosecution agreement can help restore the integrity of a company’s operations and preserve the
financial viability of a corporation that has engaged in criminal conduct, while preserving the
government’s ability to prosecute a recalcitrant corporation that materially breaches the
agreement. Such agreements achieve other important objectives as well, like prompt restitution
-~for victims.! Ultimately, the appropriateness of a criminal charge against a corporation, or some
- lesser alternative, must be-evaluated in a pragmatic and reasoned way that produces a fair
outcome, taking into consideration, among other things, the Department’s need to promote and

ensure respect for the law.

9-28.1100 Other C1v11 or Regulatory Altematlves
A. General Principle: Non.-criminal alternatives to prosecution often exist and

prosecutors may consider Whe_th_er such sanctions would adequately deter, punish, and
rehabilitate a corporation that has engaged in wrongful conduct. In evaluating the adequacy of

® Prosecutors should note that in the case of national or multi-national corporations,
multi-district or global agreements may be necessary. Such agreements may only be entered into
with the approval of each affected district or the appropriate Department official. See id. § 9-
27.641.
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non-criminal alternatives to prosecution—e.g., civil or regulatory enforcement actions—the
prosecutor may consider all relevant factors, including:

1. the sanctions available under the alternative means of disposition;
2. the likelihood that an effective sanction will be imposed; and
3. the effect of non-criminal disposition on federal law enforcement interests.

B. Comment: The primary goals of criminal law are deterrence, punishment, and
rehabilitation. Non-criminal sanctions may not be an appropriate response to a serious violation,
a pattern of wrongdoing, or prior non-criminal sanctions without proper remediation. In other
cases, however, these goals may be satisfied through civil or regulatory actions. In determining
whether a federal criminal resolution is appropriate, the prosecutor should consider the same
factors (modified appropriately for the regulatory context) considered when determining whether
to leave prosecution of a natural person to another jurisdiction or to seek non-criminal
alternatives to prosecution. These factors include: the strength of the regulatory authority’s
interest; the regulatory authority’s ability and willingness to take effective enforcement action;
the probable sanction if the regulatory authority’s enforcement action is upheld; and the effect of
a non-criminal disposition on federal law enforcement interests. See USAM §§ 9-27.240,
9-27.250.

9-28.1200 Selecting Charges

A. General Principle: Once a prosecutor has decided to charge a corporation, the
prosecutor at least presumptively should charge, or should recommend that the grand jury
charge, the most serious offense that is consistent with the nature of the defendant’s misconduct
and that is likely to result in a sustainable conviction.

B. Comment: Once the decision to charge is made, the same rules as govern charging
natural persons apply. These rules require “a faithful and honest application of the Sentencing
Guidelines” and an “individualized assessment of the extent to which particular charges fit the
specific circumstances of the case, are consistent with the purposes.of the Federal criminal code,
and maximize the impact of Federal resources on crime.” See USAM § 9-27.300. In making
this determination, “it is appropriate that the attorney for the government consider, inter alia,
such factors as the [advisory] sentencing guideline range yielded by the charge, whether the
penalty yielded by such sentencing range . . . is proportional to the seriousness of the defendant’s
conduct, and whether the charge achieves such purposes of the criminal law as punishment,
protection of the public, specific and general deterrence, and rehabilitation.” Id.

9-28.1300 Plea Agreements with Corporations .

A. General Principle: In negotiating plea agreements with corporations, as with
individuals, prosecutors should generally seek a plea to the most serious, readily provable
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offense charged. In addition, the terms of the plea agreement should contain appropriate
provisions to ensure punishment, deterrence, rehabilitation, and compliance with the plea
agreement in the corporate context. Although special circumstances may mandate a different
conclusion, prosecutors generally should not agree to accept a corporate guilty plea in exchange
for non-prosecution or dismissal of charges against individual officers and employees,

B. Comment: Prosecutors may enter into plea agreements with corporations for the
same reasons and under the same constraints as apply to plea agreements with natural persons.
See USAM §§ 9-27.400-530. This means, inter alia, that the corporation should generally be
required to plead guilty to the most serious, readily provable offense charged. In addition, any
negotiated departures or recommended variances from the advisory Sentencing Guidelines must
be justifiable under the Guidelines or 18 U.S.C. § 3553 and must be disclosed to the sentencing
court. A corporation should be made to realize that pleading guilty to criminal charges
constitutes an admission of guilt and not merely a resolution of an inconvenient distraction from
its business. As with natural persons, pleas should be structured so that the corporation may not
later “proclaim lack of culpability or even complete innocence.” See USAM §§ 9-27.420(b)(4),
9-27.440, 9-27.500. Thus, for instance, there should be placed upon the record a sufficient
factual basis for the plea to prevent later corporate assertions of innocence.

A corporate plea agreement should also contain provisions that recognize the nature of
the corporate “person” and that ensure that the principles of punishment, deterrence, and
rehabilitation are met.  In the corporate context, punishment and deterrence are generally

“accomplished by substantial fines, mandatory restitution, and institution of appropriate
compliance measures, including, if necessary, continued judicial oversight or the use of special
masters or corporate monitors. See USSG §§ 8B1.1, 8C2.1, et seq. In addition, where the
corporation is a government contractor, permanent or temporary debarment may be appropriate.
Where the corporation was engaged in fraud against the government (e.g., contracting fraud); a
prosecutor may not negotiate: away an agency’s right to debar or delist the corporate defendant.

In negotiating a plea agreement, prosecutors should also consider the deterrent value of
prosecutions of individuals within the corporation. Therefore, one factor that a prosecutor may
consider in determining whether to enter into a plea agreement is whether the corporation is
seeking immunity for its employees and officers or whether the corporation is willing to
cooperate in the investigation of culpable individuals as outlined herein. Prosecutors should
rarely negotiate away individual criminal liability in a corporate plea.

Rehabilitation, of course, requires that the corporation undertake to be law-abiding in the
future. It is, therefore, appropriate to require the corporation, as a condition of probation, to
implement a compliance program or to reform an existing one. As discussed above, prosecutors
may consult with the appropriate state and federal agencies and components of the Justice
Department to ensure that a proposed compliance program is adequate and meets industry
standards and best practices. See supra section VIIL.
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In plea agreements in which the corporation agrees to cooperate, the prosecutor should
ensure that the cooperation is entirely truthful. To do so, the prosecutor may request that the
corporation make appropriate disclosures of relevant factual information and documents, make
employees and agents available for debriefing, file appropriate certified financial statements,
agree to governmental or third-party audits, and take whatever other steps are necessary to
ensure that the full scope of the corporate wrongdoing is disclosed and that the responsible
personnel are identified and, if appropriate, prosecuted. See generally supra section VIL In
taking such steps, Department prosecutors should recognize that attorney-client communications
are often essential to a corporation’s efforts to comply with complex regulatory and legal
regimes, and that, as discussed at length above, cooperation is not measured by the waiver of
attorney-client privilege and work product protection, but rather is measured by the disclosure of
facts and other considerations identified herein-such as making witnesses available for interviews
and assisting in the interpretation of complex documents or business records.

These Principles provide only internal Department of Justice guidance. They are not
intended to, do not, and may not be relied upon te create any rights, substantive or procedural,
enforceable at law by any party in any matter civil or ctiminal. Nor are any limitations hereby
placed on otherwise lawful litigative prerogatives of the Department of Justice.
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SUBJECT: Individual Accountability for Corporate Wrongdoing

Fighting corporate fraud and other misconduct is a top priority of the Department of
Justice. Our nation’s economy depends on effective enforcement of the civil and criminal laws
that protect our financial system and, by extension, all our citizens. These are principles that the
Department lives and breathes—as evidenced by the many attorneys, agents, and support staff
who have worked tirelessly on corporate investigations, particularly in the aftermath of the
financial crisis.

One of the most effective ways to combat corporate misconduct is by seeking
accountability from the individuals who perpetrated the wrongdoing. Such accountability is
important for several reasons: it deters future illegal activity, it incentivizes changes in corporate
behavior, it ensures that the proper parties are held responsible for their actions, and it promotes
the public’s confidence in our justice system.





There are, however, many substantial challenges unique to pursuing individuals for
cotporate misdeeds. In large corporations, where responsibility can be diffuse and decisions are
made at various levels, it can be ditficult to determine if someone possessed the knowledge and
criminal intent necessary to establish their guilt beyond a reasonable doubt, This is particularly
true when determining the culpability of high-level executives, who may be insulated from the
day-to-day activity in which the misconduct occurs. As a result, investigators often must
reconstruct what happened based on a painstaking review of corporate documents, which can
number in the millions, and which may be difficuit to collect due to legal restrictions.

These challenges make 1t all the more important that the Department fully leverage its
resources to identify culpable individuals at all fevels in corporate cases. To address these
challenges, the Department convened a working group of senior attorneys from Department
components and the United States Attorney community with significant experience in this area.
The working group examined how the Department approaches corporate investigations, and
identified areas in which it can amend its policies and practices in order to most effectively
pursue the individuals responsible for corporate wrongs. This memo is a product of the working
group’s discussions.

The measures deseribed in this memo are steps that should be taken in any investigation
of corporate misconduct. Some of these measures are new, while others reflect best practices
that are already employed by many federal prosecutors. Fundamentally, this memo is designed
to ensure that all attorneys across the Department are consistent in our best efforts to hold to
account the individuals responsible for illegal corporate conduct.

The guidance in this memo will also apply to civil corporate matters. In addition to
recovering assets, civil enforcement actions serve to redress misconduct and deter future
wrongdoing. Thus, civil attorneys investigating corpovate wrongdoing should maintain a focus
on the responsible individuals, recognizing that holding them to account is an important part of
protecting the public fisc in the long term.

The guidance in this memo reflects six key steps te strengthen our pursuit of individual
cotporate wrongdoing, some of which retlect policy shifts and each of which 1s described in
greater detail below: (1) in order to qualify for any cooperation credit, corporations must provide
to the Department ali refevant facts relating to the individuals responsible for the misconduct;

(2) criminal and civil corporate investigations should focus on individuals from the inception of
the investigation; (3) criminal and civil attorneys handling corporate investigations should be in
routine communication with one another; (4) absent extraordinary circumstances or approved
departmental policy, the Department will not release culpable individuals from civil or criminal
liability when resolving a matter with a corporation; (5) Department attorneys should not resolve
matters with a corporation without a clear plan to resolve related individual cases, and should





memorialize any declinations as to individuals in such cases; and (6) civil attorneys should
consistently focus on individuals as well as the company and evaluate whether to bring suit
against an individual based on considerations beyond that individual’s ability to pay.'

[ have directed that certain criminal and civil provisions in the United States Attorney’s
Manual, more specifically the Principles of Federal Prosecution of Business Organizations
{USAM 9-28.000 ef seq.) and the commercial litigation provisions in Title 4 (USAM 4-4.000 ef
seq.), be revised to reflect these changes. The guidance in this memo will apply to all future
investigations of corporate wrongdoing. It will also apply to those matters pending as of the date
of this memo, to the extent it is practicable to do so.

1. To be eligible for any cooperation credit, corporations must provide to the Department
all relevant facts about the individuals involved in corporate misconduct,

[n order for a company to receive any consideration for cooperation under the Principles
of Federal Prosecution of Business Organizations, the company must completely disclose to the
Department all relevant facts about individual misconduct, Companies cannot pick and choose
what facts to disclose. That is, to be eligible for any credit for cooperation, the company must
identity all individuals involved in or responsible for the misconduct at issue, regardless of their
position, status or seniority, and provide to the Department all facts relating to that misconduct.
If a company seeking cooperation credit declines to learn of such facts or to provide the
Departient with complete factual information about individual wrongdoers, its cooperation will
not be considered a mitigating factor pursuant to USAM 9-28.700 ef seq.” Once a company
meets the threshold requirement of providing all relevant facts with respect to individuals, it will
be eligible for consideration for cooperation credit. The extent of that cooperation credit will
depend on all the various factors that have traditionally applied in making this assessment (e.g.,
the timeliness of the cooperation, the diligence, thoroughness, and speed of the internal
investigation, the proactive nature of the cooperation, etc.).

This condition of cooperation applies equally to corporations seeking to cooperate in civil
matters; a company under civil investigation must provide to the Department all relevant facts
about individual misconduct in order to receive any consideration in the negotiation. For

* The measures laid out in this memo are intended solely to guide attorneys for the government in
accordance with their statutory responsibilities and federal law, They are not intended 1o, do not,
and may not be relied upon to create a right or benefit, substantive or procedural, enforceable at
law by a party to litigation with the United States.

*Nor, if a company is prosecuted, will it support a cooperation-related reduction at sentencing.
See U.S.8.G. USSG § 8C2.5(g), Application Note 13 (“A prime test of whether the organization
has disclosed all pertinent information” necessary to receive a cooperation-related reduction in
its offense level calculation ““is whether the information is sufficient ... to identify ... the
individual(s) responsible for the criminal conduct”).
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example, the Department’s position on “full cooperation” under the False Claims Act, 31 U.S.C.
§ 3729(a)2), will be that, at a minimum, all relevant facts about responsible individuals must be
provided.

The requirement that companies cooperate compietely as to individuals, within the
bounds of the {aw and legal privileges, see USAM 9-28.700 1o 9-28.760, does not mean that
Department attorneys should wait for the company to deliver the information about individual
wrongdoers and then merely accept what companies provide. To the contrary, Department
attorneys should be proactively investigating individuals at every step of the process — before,
during, and after any corporate cooperation. Department attorneys should vigorously review any
information provided by companies and compare it to the results of their own investigation, in
order 1o best ensure that the information provided is indeed complete and does not seek to
minimize the behavior or role of any individual or group of individuals.

Department attorneys should strive to obtain from the company as much information as
possible about responsible individuals before resolving the corporate case. But there may be
instances where the company’s continued cooperation with respect to individuals will be
necessary post-resolution. In these circumstances, the plea or settlement agreement should
include a provision that requires the company to provide information about all culpable
individuals and that is explicit enough so that a failure to provide the information results in
specific consequences, such as stipulated penalties and/or a material breach.

2. Both criminal and civil corporate investigations should focus on individuals from the
inception of the investigation.

Both criminal and civil attorneys should focus on individual wrongdoing from the very
beginning of any investigation of corporate misconduct. By focusing on building cases against
individual wrongdoers from the inception of an investigation, we accomplish multiple goals.
First, we maximize our ability to ferret out the full extent of corporate misconduct. Because a
corporation only acts through individuals, investigating the conduect of individuals is the most
efficient and effective way to determine the facts and extent of any corporate misconduct.
Second, by focusing our investigation on individuals, we can increase the likelihood that
individuals with knowledge of the corporate misconduct will cooperate with the investigation
and provide information against individuals higher up the corporate hierarchy. Third, by
focusing on individuals from the very beginning of an investigation, we maximize the chances
that the final resolution of an investigation uncovering the misconduct will include civil or
criminal charges against not just the corporation but against culpabie individuals as well.

3. Criminal and civil attorneys handling corporate investigations should be in routine
communication with one another,

Early and regular communication between civil attorneys and criminal prosecutors
handling corporate investigations can be crueial to our ability to effectively pursue individuals in
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these matters. Consultation between the Department’s civil and criminal attorneys, together with
agency attorneys, permits consideration of the fuil range of the government's potential remedies
(including incarceration, fines, penalties, damages, restitution to victims, asset seizure, civil and
criminal forfeiture, and exclusion, suspension and debarment) and promotes the most thorough
and appropriate resolution in every case. That is why the Department has long recognized the
importance of parallel development of civil and criminal proceedings. See USAM 1-12.000.

Criminal attorneys handling corporate investigations should notify civil attorneys as early
as permissible of conduct that might give rise to potential individual civil liability, even if
criminal lability continues to be sought. Further, if there is a decision not to pursue a criminatl
action against an individual — due to questions of intent or burden of proof, for example -
criminal attorneys should confer with their civil counterparts so that they may make an
assessment under applicable civil statutes and consistent with this guidance. Likewise, if civil
attorneys believe that an individual identified in the course of their corporate investigation
should be subject to a criminal inquiry, that matter should promptly be referred to criminal
prosecutors, regardless of the current status of the civil corporate investigation.

Department attorneys should be alert for circumstances where concurrent criminal and
civil investigations of individual misconduct should be pursued. Coordination in this regard
should happen early, even if it is not certain that a civil or criminal disposition will be the end
result for the individuals or the company.

4. Absent extraordinary circumstances, no corporate resolution will provide protection
from criminal or civil liability for any individuals.

There may be instances where the Department reaches a resolution with the company
before resolving matters with responsible individuals. In these circumstances, Department
attorneys should take care to preserve the ability to pursue these individuals. Because of the
importance of hotding responsible individuals to account, absent extraordinary circumstaunces or
approved departmental policy such as the Antitrust Division’s Corporate Lenicncy Policy,
Department lawyers should not agree to a corporate resolution that includes an agreement to
dismiss charges against, or provide immunity for, individual officers or employees. The same
principle holds true in civil corporate matters; absent extraordinary circumstances, the United
States should not release claims related to the liability of individuals based on corporate settlement
releases. Any such release of eriminal or civil lability due to extraordinary circumstances must be
personally approved in writing by the relevant Assistant Attorney General or United States
Attorney.





5. Corporate cases should not be resolved without a clear plan to resolve related individual
cases before the statute of limitations expires and declinations as fo individuals in such
cases must be memorialized.

1f the investigation of individual misconduct has not concluded by the time authorization
is scught to resolve the case against the corporation, the prosecution or corporate authorization
memorandum should include a discussion of the potentially liable individuals, a description of
the current status of the investigation regarding their conduct and the investigative work that
remains to be done, and an investigative plan to bring the matter to reselution prior to the end of
any statute of limitations period. If a deciston is made at the conclusion of the investigation not
to bring civil claims or criminal charges against the individuals who committed the misconduct,
the reasons for that determiration must be memorialized and approved by the United States
Attorney or Assistant Attorney General whose office handled the investigation, or their
designees.

Delays in the corporate investigation should not affect the Department’s ability to pursue
potentially culpable individuals. While every effort should be made lo resolve a corporate matter
within the statutorily allotted time, and tolling agreements should be the rare exception, in
situations where it is anticipated that a tolling agreement is nevertheless unavoidable and
necessary, all efforts should be made either to resolve the maiter against culpable individuals
before the Himitations period expires or to preserve the ability fo charge individuals by tolling the
Himitations period by agreement or court order.

6. Civil attorneys should consistently focus on individuals as well as the company and
evaluate whether to bring suit against an individual based on considerations beyond
that individual’s ability to pay.

The Department’s civil enforcement efforts are designed not only to return government
money to the public fisc, but also to hold the wrongdoers accountable and to deter future
wrongdoing. These twin aims — of recovering as much money as possible, on the one hand, and
of accountability tfor and deterrence of individual misconduct, on the other — are equally
important. In certain circumstances, though, these dual goals can be in apparent tension with one
another, for example, when it comes to the question of whether to pursue civil actions against
individual corporate wrongdoers who may not have the necessary financial resources to pay a
significant judgment,

Pursuit of civil actions against culpable individuals should not be governed solely by
those individuals’ ability to pay. In other words, the fact that an individual may not have
sufficient resources to satisty a significant judgment should not control the decision on whether
to bring suit. Rather, in deciding whether to file a civil action against an individual, Department

attorneys should consider factors such as whether the person’s misconduct was serious, whether





it is actionable, whether the admissible evidence will probably be sufficient to obtain and sustain
a judgment, and whether pursuing the action reflects an important federal interest. Just as our
prosecuttors do when making charging decisions, civil attorneys should make individualized
assessments in deciding whether to bring a case, taking into account numerous factors, such as
the individual’s misconduct and past history and the circumstances relating to the commission of
the misconduct, the needs of the communities we serve, and federal resources and priorities.

Although in the short term certain cases against individuals may not provide as robust a
monetary return on the Department’s investment, pursuing individual actions in civil corporate
matters wiil result in significant long-term deterrence. Only by secking to held individuals
accountable in view of all of the factors above can the Department ensure that it is doing
everything in its power to minimize corporate fraud, and, over the course of time, minimize
losses to the public fisc through fraud.

Conclusion

The Department makes these changes recognizing the challenges they may present. But
we are making these changes because we believe they will maximize our ability to deter
misconduct and to hold those who engage in it accountable.

In the menths ahead, the Department will be working with components to turn these
policies into everyday practice. On September 16, 2015, for example, the Department will be
hosting a training conference in Washington, D.C., on this subject, and I look forward to further
addressing the topic with some of you then.
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